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OPERATION OF MORTGAGES AND BILLS 
OF SALE ON AFTER-ACQUIRED PRO- 
PERTY. 

Tue class of cases in which a judicial 
construction is put upon the language of 
instruments constantly used, either for 
the transfer of property or for securing 
advances, is obviously one of great im- 
portance to thé public, as well as of in- 
terest to the legal practitioner; and when 
cases of this nature are decided upon 
general principles, the application of 
which is not confined to the particular 
case under consideration, such decisions 
cannot be too soon or too extensively 
known to all branches of the profession. 

We wish to draw our readers’ attention 
to two cases of the description above al- 
luded to, in which the construction of an 
assignment by way of mortgage of per- 
sonal property, and a bill of sale, were 
respectively considered, and in both those 
cases the court held, that after-acquired 
property did not pass under the instru- 
ments in question. 

In the earliest of these cases, Tapfield 
v. Hillman, 6 Man. & G. 254, the plaintiff, 
who was an inn-keeper, in consideration 
of a loan of £200, assigned to the defend- 
ant “all and singular the household fur- 
niture, plate, linen, china, glass, brewing 
utensils, post-chaises, carriages, horses, 
flys, harness, stock in trade, goods, chat- 
tels, and effects of him the said J. Tap- 
field, in, upon, about, or belonging to all 
that inn, &c.; and also the tap, yard, sta- 
bles, buildings, and premises adjoining or 
belonging thereto, as the same now are 
in the tenure or occupation of the said J. 
Tapfield,” with a power of entry, con- 
taining an authority ‘to take possession, 
hold, and enjoy all and every the goods, 
chattels, effects, and premises,” to and for 
the defendant’s own absolute use and be- 
nefit; with a proviso, that until default 
was made in payment of the £200, or the 
interest, the plaintiff should hold and 
make use of the premises expressed to 
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be assigned, without interruption or dis- 
turbance from the defendant. The de- 
fendant having entered upon the premises 
under color of the mortgage deed, and 
seized the whole of the effects, including 
stock in trade and other property not on 
the premises at the time of the execution 
of the deed, the plaintiff brought trespass 
for the seizure of the goods which came 
on the premises after the deed was exe- 
cuted. Patteson, J., who tried the cause, 
told the jury, that under the mortgage 
deed, the defendants were only entitled 
to such property as existed in specie at 
the time that deed was executed; and 
upon this direction the plaintiff had a 
verdict. 

A rule nisi having been obtained for 
a new trial, on the ground of misdirec- 
tion, the defendant’s counsel, in support 
of the rule, contended, that the situation 
of the parties and the nature of the pro- 
perty left it clear beyond doubt, that the 
parties must have intended that the deed 
should comprise the effects upon the pre- 
mises from time to time: otherwise the 
security would be of littie or no value. 
On the other hand, it was sai@ in argu- 
ment, that it was not clear an assignment 
could be made to comprise property not 
in existence at the time of the grant; but 
at all events that point did not arise here, 
as the deed by its terms did not profess 
to include property subsequently acquired, 
and the court would not look beyond the 
deed to guess at the intention of the par- 
ties. 

The whole court agreed, that the 
learned judge put the proper construc- 
tion on the deed at the trial, and that even 
if it had been quite certain that the par- 
ties intended the deed should embrace 
after-acquired property, that intention 
could not prevail, unless the deed con- 
tained words sufficient to carry the inten- 
tion into effect. Inthe course of his judg- 
ment, Tindal, C. J., observed, that “it 
would have been very easy to have so 
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framed the power of entry as to make it 
extend to all effects found upon the pre- 
mises at the time that such power should 
be enforced,” a dictum which, we shall 
find, was afterwards questioned. There 
does not appear to have been any author- 
ity cited at either side, either in the argu- 
ment or judgment. 

The more recent case of Lunn v. Thorn- 
ton, 1 Man. Gr. & Sc. 379, is in accord- 
ance with the decision in Tapfield v. Hill- 
man, but it is a stronger case, and appears 
to have been better considered. The 

laintiff, (Lunn,) who was a baker at 

toney Stratford, in consideration of £112 
lent him by the defendant, executed a 
deed, by which he bargained, sold, and 
delivered to the defendant “all and sin- 
gular his goods, household furniture, 

late, linen, china, stock and implements 
in trade, and other effects whatsoever, 
then remaining and being, or which 
should at any time thereafter remain and 
be, in, upon, or about his dwelling-house 
at Stoney Stratford, &c., and also all his 
other effects elsewhere.” Under color 
of this assignment, the defendant after- 
wards entered upon the premises and 
seized certain goods then upon the pre- 
mises, but which were not upon the pre- 
mises, or in the plaintiff’s possession, at 
the time of the execution of the deed, but 
were acquired by the plaintiff subsequent- 
ly. An action of trover having been 
brought to recover the value of the after- 
acquired goods, the question for the court 
was, whether the bill of sale justified the 
seizure of those goods. 

For the defendant it was contended, 
that the bill of sale covered all the goods 
of the grantor that might be upon the 
premises at the time of the seizure, 
whether there at the time of the execu- 
tion of the bill of sale or not; whilst the 
plaintiff’s counsel submitted that the bill 
of sale could not operate to convey to the 
defendant goods of which the grantor was 
not, at the time of executing it, actually 
or potentially in possession; and it was 
suggested, that the intimation of opinion 
thrown out by T'ndal, C.J., in Tapfield 
v. Hillman, that the deed might have been 
framed so as to pass after-acquired pro- 

rty, was extra judicial, and not justified 

y any authority. The principal cases 
cited were Perk. tit. Grant, 65—90; Bac. 


Maz. R.14. Shep. Touch. tit. Grant, p. 





24; Grantham vy. Hawley, Hob. 132; 
and 2 Roll. Ab. 48, pl. 20. 

The court took time to consider its 
judgment, which was afterwards pro- 
nounced by Tindal, C. J., who observed, 
that the question was not whether a deed 
might not be so framed as to give the 
defendant a power of seizing the future 
personal goods of the plaintiff which 
might be acquired by him and brought 
on the premises. The question was, 
whether by law a deed of bargain and 
sale of goods could pass the property in 
goods which were not in existence, or at 
all events which were not belonging to 
the grantor at the time of executing the 
deed. After a review of the authorities, 
the court thought that they were strong 
to show, that no personal property could 
pass by grant, other than that which be- 
longed to the grantor at the time of the 
execution of the deed. Perkins says, “ it 
is a common learning in the law, that a 
man cannot grant or charge that which 
he hath not.” The only point which the 
court seemed to think admitted of doubt, 
was, whether the facts of the case brought 
it within the exception in Lord Bacon's 
rule, (Reg. 14)—* Licet dispositio de in- 
teresse futuro sit inutilis, tamen protest 
Jfiert declaratio precedens, que sortiatur 
effectum, intervenient novo actu.” The 
question, therefore, was, whether the 
bringing the goods which were the sub- 
ject of the action on the premises after 
the execution of the bill of sale, was such 
a new act done by the plaintiff as gave 
the declaration in the bill of sale its effect. 
Lord Bacon’s language was, “ that there 
must be some new act or conveyance, to 
give life and vigor to the declaration pre- 
cedent ;” which pointed at some new act 
to be done by the grantor in furtherance 
of the original disposition, and not the 
simple acquisition of property at a subse- 
quent time, which, if sufficient, would 
render the rule itself altogether inopera- 
tive. Now, the evidence in this case was 
silent as to the circumstances under which 
the goods were brought upon the premi- 
ses, and the court could not say there had 
been any new act done by the grantor, 
indicating his intention that those goods 
should pass under the previous bill of 
sale. The court was therefore of opinion, 
that the property in the goods which were 
the subject of the action was in the plain- 
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tiff at the time of the seizure, and the 
verdict was accordingly entered for him. 

The cases in the Common Pleas are 
quite decisive to show, that a mortgage 
or bill of sale, in the form usually adopted 
jn such instruments, will not pass after- 
acquired property; but the question 
whether a deed could be framed which 
would operate on goods not belonging to 
the grantor at the time when he executed 
the deed, does not appear to have been 
directly determined, and the form of such 
a deed has not even been suggested, so 
that the question may be said to be left 
so open as to afford ample exercise for 
the ingenuity of counsel. 











Practical Points. 


TRADE MARKS—INJUNCTION. 


In a recent English case that came be- 
fore Lord Langdale, the master of the 
rolls, reported 6 Beav. 66, his lordship is 
reported to have inclined to the opinion 
that there can be no property in a trade 
mark; but he does not appear to have 
expressed himself very confidently on the 
point; and he suggested that it ought to 
be raised in an action to try the legal 
right. He however refused the injunc- 
tion, on the ground that the plaintiff had 
himself practiced a deception upon the 
public, inasmuch as he had in his labels 
and cards described his own article (the 
Mexican Balm for the Hair) as having 
been made from an original receipt of the 
learned Von Blumenbach, whereas, in 
fact, its true inventor was quite a different 
person and one of no celebrity. Lord 
Langdale, in disposing of the case, said, 
he would follow the precedent made by 
the Vice Chancellor of England, in Pud- 
ding v. How, 8 Sim. 477, the well known 
Howqua Tea case, where, on the ground 
of a similar misrepresentation, it was held 
to be a clear and universal rule, that courts 
of equity ought not to extend their pro- 
tection to parties whose cases are not 
founded in truth. 

In a more recent case, Croft v. Day, 7 
Beav. 84, it appeared that the blacking 
manufactory of Day and Martin, which 
was originally carried on by persons so 
named, at No. 97, High Holborn, was 
now conducted by the executors of the 
surviving partner, without any change in 





the firm. In these circumstances, the 
defendant Day, a nephew of the testator, 
induced a person of the name of Martin 
to join him, in setting up at No. 90 1-2, 
Holborn Hill, an establishment for a black- 
ing manufactory, at which they had sold 
blacking, as of Day and Martin, in bottles 
labelled in a manner very much to re- 
semble those sold by the original estab- 
lishment. ‘The only material difference 
seemed to be, that the defendant had 
substituted the royal arms in the centre 
of his label, and the figures and words 
90 1-2, Holborn Hill, for 97, High Hol- 
born—a distinction which the public at 
large were very little likely to observe. 
There were indeed several other lesser 
marks of distinction which might be dis- 
covered on comparison, but the ordinary 
run of persons would not on a casual in- 
spection have been struck with any vari- 
ance between them. The defendant, 
however, contended, that he had a clear 
right to affix his own name to his own 
manufacture, and that he had authority 
to add that of Martin. He moreover in- 
sisted, that the plaintiffs themselves were 
guilty of a deception, by representing their 
manufacture to be that of Day and Mar- 
tin, who were respectively and had been 
for several years in their graves; there 
being in fact no persons sv named in the 
establishment carried on by the plaintiffs. 
Lord Langdale, after remarking that what 
was proper to be done in cases of this 
kind, must more or less depend upon the 
circumstances and specialties which ac- 
companied them—held, that upon the 
whole, there was quite enough in the 
conduct of the defendant, and the color- 
able contrivances employed by him to 
mislead the bulk of the unwary public 
into the impression that the new estab- 
lishment was either identified with, or 
was in some way connected with the 
more ancient firm or manufactory—and 
being of opinion that what had been done 
was calculated to effect that end, and 
thereby at once to benefit the defendant, 
to injure the plaintiff, and to deceive the 
public, his lordship had no difficulty in 
issuing the injunction; the principle of 
the decision being, that although the de- 
fendant had an undoubted right to the 
use of his own name, and even of his 
partner’s, he had no right so to use it as 
to deceive and defraud the public, and 
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thereby to obtain for himself, at the cost 
of the plaintiffs, an undue and improper 
advantage. 

See the able opinion of Vice Chancel- 
lor Sandford in the case of Coates v. Shep- 
herd, reported in this work, v. 3, 404. 


RESTRAINT OF TRADE. 


Tue principle upon which the law, in 
cases of the sale of a good.will, upholds 
a covenant restraining the vendor from 
carrying on the same business within cer- 
tain limits, is founded on the necessity of 
securing to the vendee the enjoyment of 
that which he has purchased. If such a 
covenant were not enforced, nothing could 
prevent the assignor of a good will from 
soliciting and getting back his customers, 
and using for his own profit the very thing 
which he’ has agreed to sell. At the same 
time, any restriction going beyond the 
limit which is effectual for the security of 
the vendee, is deemed an unreasonable 
restraint of trade, and void on principles 
of public policy, which favors trade and 
competition, not for the sake of the trader, 
but for that of the consumer. These doc- 
trines have been established by a long 
series of cases, extending from Hunlocke 
v. Blacklow, 2 Saund. 156, to Mallan v. 
May, 11 M. & W. 653. In the case of 
Ramire v. Irvine, 8 Scott N. C., 684, a 
question arose, whether the restraint was 
unreasonable on account of its extent and 
possible consequences. Upon the assign- 
ment by the defendant (who was a baker) 
of the lease of his shop and the goodwill 
of his business, he covenanted that he 
would not set up or carry on, directly or 
indirectly, during the term of fourteen 
years, the business of a baker, within one 
mile of the said premises, under the pay- 
ment of the sum of 2001., to be sued for 
and recovered by way of liquidated dam- 
ages, for each and every month in which 
the defendant should commit any breach 
of the last mentioned agreement; and 
also, that he would not,'during the said 
term, solicit the custom of, or knowingly 
supply bread or flour to any of the cus- 
tomers then dealing at the said premises, 
without the consent of the plaintiff, under 
the penalty of 200/., as liquidated dam- 
ages for such infraction. The defendant 
subsequently supplied bread to certain of 
his old customers named in the declara- 





tion: and upon an action being brought 
against him for these breaches of the 
agreement, he demurred, on the ground 
that the agreement was contrary to public 
policy, and illegal, in this respect, that it 
restrained him from supplying bread and 
flour to particular persons wherever they 
might reside, without limit in point of 
space as to those persons, and under al] 
circumstances, whether they changed 
their residences, or continued customers 
of the plaintiff or not, and that such ‘re- 
straint was larger and wider than the pro- 
tection of the plaintiff could possibly 
require. Insupport of the demurrer, it was 
argued that the customers might remove 
from the plaintiff’s neighborhood, and go 
to a distant part of the country, where the 
defendant might be the only baker, and 
yet this agreement would preclude him 
from supplyingthem. Tindal, C. J., said, 
—‘ With respect to the first part of the 
agreement, that the defendant would not, 
directly or indirectly, set up or carry on, 
during the term, the business of a baker, 
within one mile of the premises disposed 
of, that clearly is within the rule that is 
admitted to be sanctioned by all the 
cases. But it is insisted that the latter 
part of the agreement, whereby the de- 
fendant engages that he will not, &c., is 
such a restraint upon his right to trade, as 
renders the agreement contrary to public 
policy, and therefore void. In the first 
place it is to be observed, that this is not 
a general restraint of trade, but only re- 
strains the defendant from trading with a 
limited number of persons, whose names 
were known to the defendant at the time 
he entered into the contract: and that 
would not carry the case any further than 
the first part of the agreement, provided 
the customers continued to reside in the 
same place. But it is argued that the 
customers may wander into another dis- 
trict, and that this contract would restrain 
the defendant from supplying them with 
bread and flour, withersoever they might 
go; and it might be that they could ob- 
tain so necessary an article from no one 
else. If, however, we see that the con- 
tract is a reasonable one at the time it is 
entered into, we are not bound to regard 
such improbable and extravagant contin- 
gencies.” Maule, J., also observed,— 
“If we are to give the contract a reason- 
able construction, such reasonable con- 
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struction would probably exclude the 
somewhat exaggerated case that has been 
put, of this baker and some of his old 
customers becoming the sole inhabitants 
of some wilderness, where bread would 
be procurable only from him. The pos- 
sibility of some such extravagant case 
happening does not make unreasonable a 
restriction that is otherwise a reasonable 
and just one.’—Ramire v. Irvine, 8 Scott 
N. C. 684. 





INFANT—NECESSARIES. 


THESE cases give rise to the perpetual- 
ly recurring question, whether certain ar- 
ticles supplied to infants are “ necessa- 
ries.” The defendants were undergrad- 
uates at Oxford; and the articles in ques- 
tion consisted of wild ducks, grouse, fowls, 
desserts, &c. The general rule is clear, 
that. infants are liable for necessaries ac- 
cording to their condition in life; but the 
law protects them against improvident 
contracts. It was laid down by Parke, 
B. in Peters v. Flemming, 6 M. & W. 46, 
that the term “ necessaries” is not to be 
construed in its literal or unqualified sense, 
but with express regard to the defend- 
ant’s station and degree in life. In the 
cases before us, the jury had found a ver- 
dict for the plaintiff; but the court order- 
ed new trials. Lord Denman, C. J., ob- 
serving, that, “ For a young man in some 
situations of life, not only clothes may be 
considered necessaries, but a watch, and 
the like articles, which he is expected to 
wear in that condition of life; but with 
respect to the articles here supplied, is it 
an outrage to common sense to say that 
they can possibly be necessaries? It may 
perhaps seem harsh and illiberal to refuse 
payment of these things. But it is the 
duty of tradesmen to make themselves 
acquainted with the circumstances of the 
parties they are supplying; and, above 
all, it cannot be necessary to give long 
credit. A tradesman who chooses to sup- 
ply such things may require ready money, 
or send in his bill speedily ; otherwise the 
results may be most embarrassing and de- 
grading. The law is bound to protect 
parties from such consequences.” Cole- 
ridge, J. ‘The articles supplied must be 
necessaries, and not merely comforts or 





conveniences..* * * The rule imposes no 
hardship on tradesmen. If they do not 
intend to pander to extravagance, let them 
not give credit. In one of these cases the 
bill was allowed to run on for two years 
and a half. That could have been done 
only, lest, if the bill were sent in earlier, 
the supply of such articles might be stop- 
ped. ‘Tradesmen must understand that, 
if they choose so to act, they are trusting 
only to what they call the honor of the 
parties supplied.” 

Wicurman, J.—* The articles of which 
this bill is composed cannot be necessa- 
ries, if they cannot be supplied without 
giving credit.” Wharton v. Mackenzie— 
Cripps v. Hills, 5 Q. B. 606. 








Sn Chancery. 


Before the Honorable RUEBEN H. WALWORTH, 
Chancellor of the State of New-York. 


JEREMIAH GREEN et al v. Truman B. 
Hicks. 


CREDITOR’S BILL—EXAMINATION BEFORE 
MASTER OF DEFENDANT—FORM OF ORDER 
OF REFERENCE TO APPOINT RECEIVER, 
WHERE DEFENDANT APPEARS BUT DOES 
NOT GIVE THE CONSENT REQUIRED BY 
THE RULE—WHAT QUESTIONS DEFEND- 
ANT IS BOUND TO ANSWER BEFORE MAS 
TER. 


Under the usual order of reference to appoint a 
receiver in a creditor’s suit, the complainant is not 
authorized to examine the defendant, for the 
mere purpose of ascertaining whether he had 
not made a fraudulent assignment of his property 
previous to the commencement of the suit, unless 
such property is still in his possession or under 
his control. 

Whether the receiver has the power, under an 
clause of such an order, to examine the defend- 
ant or any other person as a witness to establish 
the fact of such a fraudulent sale or assigument, 
quere. 

Where property is not in the possession or under 
the control of the defendant, the proper course 
for the complainant is to make the grantee or 
assignee a party to his suit. 

Form of order of reference to appoint a receiver 
where the defendant appears but does not give 
the consent under the 191st rule. 

What questions defendant is bound to answer on 
his examination before master. 


TxHIs was an appeal from an order, the 
circumstances of which sufficiently appear 
in the adjudication. 
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E. F. Bullard, for the appellants. 
P. Cagger, for the respondent. 


Tue CHanceLLtor.—Under the usual 
order of reference to a master to appoint 
a receiver in a creditor’s suit, the com- 
plainant is not authorized to examine the 
defendant for the mere purpose of ascer- 
taining whether he had not made a fraudu- 
lent assignment of his property previous 
to the commencement of the suit ; unless 
such property is still in the possession or 
under the control of the defendant. 

And it seems at least doubtful whether 
the receiver has the power, under any 
clause of such an order, to examine the 
defendant, or any other person, as a wit- 
ness to establish the fact of such a fraudu- 
lent sale or assignment; there being no 
statutory provision authorizing the re- 
ceiver to set aside or avoid such a sale, if 
the defendant himself, at the time he was 
directed to assign to the receiver, would 
not have had the right to do so. The 
statute only makes the fraudulent sale 
or transfer void as to the creditors who 
are intended to be defrauded. 

Where the property is not in the pos- 
session or under the control of the defend- 
ant, so as to make it his duty to deliver it 
up to the receiver, leaving the fraudulent 
assignee or grantee to come in and be 
heard pro interrero suo, the proper course 
for the complainant is to make the grantee 
or assignee a party to his suit, so as to 
have the receivership extended to him. 

Although the rules of the court pre- 
scribe the substance of the order or decree 
in a creditor’s suit, where the defendant 
suffers the bill to be taken as confessed 
against him for want of appearance, or 

ives a written consent in the form pre- 
scribed by the 191st rule, no directions 
are contained in the rules as to the form 
of the order of reference to appoint a re- 
ceiver where the defendant appears, but 
does not give the consent mentioned in 
the 191st rule. 

In cases of the latter description, the 
order of reference, after authorizing the 
master to appoint a receiver of all the 
property, equitable interests, things in ac- 
tion and effects which belonged to, or 
were held in trust for the defendant, or in 
which he had any beneficial interest at 
the time of the commencement of the 
suit, except such articles as are exempt, 


and to take from such receiver the re- 
quisite security, should direct the defend. 
ant to assign to such receiver, under the 
direction of the master, all such property, 
&c. Itshould also require him to deliver 
over to such receiver, on oath, under the 
direction of the master, such property, 
&c., or such parts or portions of the same 
as are in his possession or under his 
power or control. The order should also 
direct that the complainant have leave to 
examine the defendant or any other per- 
son, on oath, before the master, for any 
of the purposes of such reference ; and 
also to compel the production of such 
books and papers as the master may deem 
necessary. 

Under the usual order of reference to ap- 
point a receiver, the defendant, on his ex- 
amination before the master, is not only 
bound to answer the direct question, what 
property, &c., he owned or had a beneficial 
interest in at the time specified in the 
order, but every other question which 
may indirectly aid in the ascertainment of 
that, and whether such property was in 
his possession or under his control at the 
time of his examination, so as to be the 
proper subject of an order or direction of 
the master, that he should deliver the 
same to the receiver. It is not suf- 
ficient for him to answer, generally, that 
he has no property other than that speci- 
fied by him in his answer to the general 
question. 

Order appealed from reversed; and 
the application for a further examination 
of the defendant granted. Costs to abide 
the event. 





Before the Honorable LEWIS H. SANDFORD, 
Assistant Vice Chancellor of the First Circuit. 


Masor THOMPSON AND WIFE V. EXECUTORS, 
&c., oF CaRMICHAEL.—September 12, 
December 3, 1845. 


STATUTORY PROVISION WITH REFERENCE TO 
BRINGING ADVANCEMENTS INTO HOTCH- 
POT. 


"The provisions in the statute regulating descents, 
for bringing advancements into hotch-pot in the 
division of the real estate, does not apply where 
there is a will disposing of a part of the dece- 
dent’s property, either real or personal. It re- 





lates to a total intestacy only. 
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This was held in acase where there was a will 
which was decreed to be invalid, except as to 
some specific legacies, and a charge for the rea- 
sonable support of the widow. 

The same doctrine has always prevailed in England, 
under the statute 22 and 23 Car. 3, ch. 10, from 
which ours was taken. 

The reasonable support of the widow under the 
will, is not to be determined by the amount ne- 
cessary for her bare subsistance; but regard 
must be had also to the extent and income of the 
estate. 


Tue bill was filed for a partition of the 
real estate of Daniel Carmichael deceased, 
against his executors, heirs and devisees. 
On the first hearing of the cause, the trusts 
of his will by which all his lands were 
vested in his executors, were decreed to 
be void; and it was referred to a master 
to take proofs and make the proper inqui- 
ries preliminary to a decree for a partition. 
The case came before the court again 
on exceptions to the master’s report. The 
points upon which the opinion of the court 
was sought sufficiently appear in the ad- 
judication. 


Charles O’ Conor, for the complainants. 


D. M. Cowdrey, for the defendants. 


Tue Assistant VicE CHANCELLOR.— 
The first question arises upon the ad- 
vancement to the complainants by the 
testator. And independent of the point 
whether the bond was intended as a gift 
or as a portion to Mrs. Thompson; it is 
claimed that the statute relative to ad- 
vancement, is not applicable to this case. 

The result of the former decree is, that 
Daniel Carmichael died without making 
any valid disposition of his real estate, or 
of the mass of his personal property. He 
left a will, which is valid so far as it be- 
queaths a small specific legacy to each of 
his two sons, apd gives to his wife similar 
legacies, together with a sum sufficient for 
her support charged upon his whole pro- 
perty. 

The statute law exclusively regulates 
the subject of advancement. 

This case does not fall within the pro- 
visions contained in the article of the re- 
vised statutes relative to making distribu- 
tion to the next of kin, because there is 
real estate which descended to Carmi- 
chael’s heirs. (2 R.S.97, 98, § 76 to 78.) 

In the chapter “ Of title to real property 
ty descent,” (1 R. S. 754, § 23 to 26,) it 





is provided that if any child of an intestate 
shall have been advanced by him, &c., the 
portion shall be estimated in the division 
and distribution of the real and personal 
estate of the intestate. 

It is contended on the one side that these 
provisions apply when there is an intesta- 
cy pro tanto; and on the other side, that 
they are not applicable at all where there 
is a will, 

In the first place it is to be observed 
that the words used in the Revised Stat- 
utes are the same.as those in the parallel 
statute published in the revised laws of 
1813; and that statute had been continued 
without change in this respect, from its first 
enactment in this State, on the 20th Feb- 
ruary, 1787, (1 Greenleaf’s Laws, 363, 
§3; 1 Rev. Laws 313, § 16.) 

Our first act was taken from the statute 
22 and 23 Car. 2, ch. 10, made perpetual 
by the act 1 Jac. 2, ch. 17, and its lan- 
guage on this subject is the same. 

We may therefore look for our guidance 
to the construction first put upon the act 
of the 22d and 23d Charles. 

It appears to have been settled in Eng- 
land, soon after the passage of the law, 
that the child who had been advanced 
was not required to bring his advance- 
ment into hotch-pot, except in the case of 
atotal intestacy. Vachell v. Jefferys, Prec. 
in Ch. 169, and Cowper v. Scott, 3 P. Will. 
124, appear to be direct authorities on 
the point ; and they are confirmed by Sir 
William Grant’s opinion in Walton v. 
Walton, 14 Ves. 324. This is also laid 
down as good law in 3 Bac. Abr., Exec. 
and Adm. K. And see Hawley v. James, 
5 Paige, 450, 451—per Chancellor, and 
W heeler v. Sheer, Mosely’s R. 301, 304. 

The same thing was decided under the 
statute of distributions in South Carolina, 
in a series of cases extending from 1802 
till 1833. Sinkler v. Legatees of Sinkler, 
2 De Sauss. Eq. R. 139, which was a case 
of partial intestacy as to personal estate ; 
Snelgrove v. Snelgrove, 4 ibid. 274, 291, 
where there was a total intestacy as to the 
real estate through a defect in the execu- 
tion of the will, one of the witnesses being 
a devisee, but the will was valid as to the 
personally ; Newman v. Wilbourne, 1 Hill’s 
Ch. R. 10; and McDougald v. King, 1 
Bailey’s Eq. R. 154. 

I was referred to two decisions in Ten- 
nessee as being adverse to these. In one, 
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devisees under a will were required to 
bring their devises into hotch-pot, in order 
to obtain a provision for a posthumas 
child, who was otherwise unprovided for. 
In the other case, on a division of after 
acquired lands which did not pass by the 
will, the children of a second marriage, 
who by the will took all the lands the tes- 
tator had at its date, were compelled to 
bring those lands into hotch-pot, in order 
to share in the former. 

Under our Statute, I do not think that 
a provision by will can be deemed an ad- 
vancement. 

On the statute itself, (1 R. S. 754,) a 
total intestacy appears to be contemplated. 
It is true that in some of the previous sec- 
tions of the same chapter, the word ites- 
tate is used as correlative to the words in 
the first section, person who shall die with- 
out devising real estate. But this is evi- 
dently to be restricted to its connection 
with the subject matter, that is, to lands 
undevised. A person who had made a 
will and disposed of all his personal pro- 
perty would nevertheless be an intestate 
under those previous sections, as to the 
portion of his lands undevised, however 
insignificant. 

The twenty-third section commences a 
new subject. It is not “ tke intestate,” or 
“such intestate ;” referring to what goes 
before ; but the words are “ an intestate,” 
and the provisions relate to personal es- 
tate which has not before been mentioned 
in the chapter, as well as to real estate. 
It is used as a general term, without quali- 
fication; and as such, its meaning is well 
known and clearly defined. Both in its 
legal and popular sense, it means a person 
who dies without making a will. 

The same language “ an intestate,” 
without addition or qualification, is used 
in the Revised Statutes in the article rela- 
tive to granting letters of administration. 

In short, a man who dies leaving a will 
is not an intestate. 

This case must be decided upon general 
principles and not upon its peculiar fea- 
tures. It may be very plain to me that 
this testator, if he were now to make his 
will anew, would compel his eldest daugh- 
ter to account for the bond of $1000 to- 
wards her distributive share, or exclude 
her entirely. But the same construction, 
which in this case would probably ap- 
proximate towards his intention, in anoth- 





er case might utterly frustrate the intention 
of the testator. 

Where one has advanced a part of his 
children, and then by will devises property 
to the residue, leaving other property un- 
disposed of, it is a legal and reasonable pre- 
sumption, that he intended the latter to go 
to both classes of his children equally, if 
any of it remained at his death. As to 
one class he has been his own executor. 
As to the other he has by his will placed 
them upon an equal footing with the first 
class. 

Now if the defendants’ construction of 
the statute is to prevail, the clear intent 
in the case put will be utterly destroyed. 

The second class of children cannot be 
required to bring their legacies and devised 
estates into hotch-pot, for those are in no 
sense an advancement. And they can 
compel the first class to bring in and di- 
vide all the property they received from 
their father in his life-time, or else exclude 
them from the whole estate which was 
not disposed of by the will. 

The same consequence will ensue as to 
after acquired lands, where the will does 
not dispose of them, and this is a case of 
frequent occurrence. So of any undis- 
posed surplus. Again, take this case. 
There is a specific legacy to two of the 
children. They are trifling, it is true, but 
if they had been a valuable library and a 
service of plate, the principle would be 
the same. How can the courts arrive at 
the equality which is the foundation of 
the statute as to advancements, where the 
testator has given to one and withheld 
from the others? They cannot bring lega- 
cies into the fund for an equal distribution; 
and in every case of partial intestacy, the 
courts would be quite as likely to over- 
throw the intent of the testator by inter- 
fering in the mode which is sought here, 
as they would to carry it into effect. 

The safer course, it appears to me, is 
to follow the plain terms of the statute, 
and the English decisions, making no 
constructive intestacies, but leaving it to 
the legislature by more full enactments, to 
remedy the injustice, if any is found to 
exist. 

In regard to the annual allowance made 
to the widow for her reasonable support, 
I am satisfied with the decision of the 
Master. What is reasonable for her, is 
not to be determined by the amount ne- 
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cessary for her bare subsistence. Refer- 
ence is to be had also to the extent and 
income of the estate. And I think it is 
proper that she should be enabled to live 
with and take care of her small children. 
Under the circumstances, I think the al- 
lowance is reasonable. 

The objections to the Master’s report 
are therefore over-ruled. And in all oth- 
er respects the decree will conform to the 
complainant’s points. 








Supreme Court N. D. 


—_—_ 


FIRST CIRCUIT. 


Before the Honorable J. W. EDMONDS, Circuit 


Judge. 


DanreL McLaren v. Toe Hartrorp Fire 
Insurance Company.—March 14, 1846. 
. 
INSURABLE INTEREST IN POLICY OF INSU- 
RANCE AGAINST FIRE—VENDOR AND PUR- 
CHASER. 


After a master’s sale on a foreclosure of mortgage 
of the insured premises, and before confirmation 
of the report of sale, the buildings were destroy- 
ed by fire: Held, that this did not destroy the 
interest of the assured, nor did it work such a 
transfer or change of title as would, under the 
conditions of insurance, render the policy void. 


Tats was an action of assumpsit on a po- 
licy of insurance against fire, tried at the 
New-York Circuit, June 11, 1845. 

The plaintiff was the owner of the Pa- 
vilion Hotel at Saratoga Springs. R. H. 
Cummings held two mortgages on the pre- 
mises, given by the plaintiff, one for $12- 
000, and the other for $6,000, which were 
reduced by payments to $14,253 05. Still 
farther to secure this debt, this policy of 
insurance was effected and assigned to 
Cummings. 

In 1843, Cummings foreclosed his mort- 
gages, and on the 6th of September of that 
year, the premises were sold on that fore- 
closure. One of the conditions of the sale 
was, that $10,000 of the purchase money 
might remain on bond and mortgage, that 
$500 should be paid at the time of the 
sale, and the residue when the decree 
should be enrolled and the deed be ready 
for delivery. A. Quackenbush became 





the purchaser for $15,000, and paid the 
$500 to the master and signed a memo- 
randum of the sale. The decree was not 
enrolled till 6th November, when the deed 
was delivered and the sale completed, by 
Quackenbush giving his mortgage on the 
premises for $14,000, and paying the ba- 
lance of his bid in cash. 

The avails of that sale, and other mo- 
neys received by Cummings, paid off his 
mortgages in full, and on the 6th of No- 
vember, 1843, he delivered to the master 
his acknowledgment that on that day he 
had received from the mortgagor $290 31, 
the deficit on the amount reported due to 
him, and which satisfied the full amount, 
both principal and interest, so reported 
due to him. 

On the 11th of October, 1843, the build- 
ings insured were entirely destroyed by 
fire, and this action brought for the bene- 
fit of Cummings, the assignee of the po- 
licy. 

x verdict was taken for the plaintiff for 
$5,466, subject to the opinion of the court 
on a case to be made. 

The case now came on for argument. 


J. W. Gerard for plaintiff. 


I. If the assured premises means the 
land, and Cummings is to be regarded as 
the assured, and if a sale by the law is asale 
by Cummings, still there was no transfer 
of the title before the fire. There was an 
inchoate bargain or contract for the sale, © 
not consummated, and no deed made (nor 
could be) until the 6th of November, near- 
ly a month after the fire, and not until then 
was the title transferred. Neither had the 
purchaser, Quackenbush, possession, nor 
could he have by the decree until the mas- 
ter’s report of sale was filed, which was 
not until the 25th day of January, 1845. 
Edwards vy. Farmer’s Loan Co., 26 Wend. 
541, 566. 

In this State there is no transfer of title 
until the deed is actually delivered. In 
England, not even then ; not until the con- 
firmation of the master’s report of sale. As 
between vendor and vendee, to do equity 
(not as between assurer and assured to 
work a forfeiture) a Court of Equity will 
sometimes give the deed relation back to 
the time of sale, as in emblements, &c. 

Conditions which work a forfeiture, 
are to be construed strictly —Hoffman’s 
Practice of the Master's Office, 220 to 
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222.  Cotheall v. Jefferson Ins. Co. 7 
Wend. 72, 4 Hill, 171. 

But McLaren was the assured, and he 
sold nothing. 

II. Judicial sales, by act of the law, are 
never considered as sale by a party. This 
was a hostile foreclosure against McLa- 
ren, and could have no effect upon his 
policy, until an absolute transfer of title 
by deed to pass the legal estate. In the 
declaration McLaren counts on his own 
interest as owner, and on Cummings’ in- 
terest as mortgagee and assignee, and on 
the preliminary proofs. 1 Phillips on In- 
surance. 

III. Cummings claims in a double as- 
pect; Ist. As a mere naked assignee, re- 
presenting McLaren’s interest; 2d. As an 
assignee coupled with an interest. 

He had two mortgages, on which $14,- 
000 was due. His insurable interest in 
the property was not to cease by the sale, 
but by the terms of the sale he was to take 
from the purchaser a mortgage of $10,000; 
therefore his insurable interest was not to 
cease a moment, but his interest as mort- 
gagee on the lot was to continue the same 
as before the sale. 


D. Lord, contra. 

I. By the sale of 6th September, 1843, 
under the decree in foreclosure suit, the 
title of McLaren in the property insured 
passed to Quackenbush, the purchaser at 
such sale, and the insurance to McLaren 
thereby became void and ceased; and if 
void as to McLaren, it was equally so as 
to Cummings his assignee—AZtina Fire 
Ins. Co. v. Tyler, 16 Wend. 399. Columbia 
Ins. Co. vy. Lawrence, 10 Peters, 509. Car- 
penter v. Prov. Wash. Ins. Co., 16 Peters, 
495. 

II. At the time of the fire, McLaren 
had no insurable interest whatever in the 
property, same having been foreclosed by 
Cummings. The purchaser, Quacken- 
bush, never insured with defendants, and 
the loss by fire was his loss, and not the 
loss of McLaren nor of Cummings.— 
Strong v. Manuf. Ins. Co., 10 Pick. 40. 
Brown v. Frost, 10 Paige, 243. 


III. The change of interest, so far as 
the risk of the property went, was com- 
plete when the contract of sale under the 
mortgage decree was made.—Sugden’s 
Law of Vendors, ch. 5. sec. 2, p. 277 to 





337. Powell on Contracts, 2.61. Paine 
v. Miller,6 Ves. Jr. 349. tna Fire Ins. 
Co. v. Tyler, 16 Wend. 399. Columbia 
Ins. Co. vy. Lawrence, 10 Peters, 507, and 
cases there cited. Carpenter v. Prov. 
Wash. Ins. Co., 16 Peters, 495, and cases 
there cited. 


IV. The sale to Quackenbush, and the 
taking of a new mortgage from him by 
Cummings for the price of the sale, paid 
the McLaren mortgage held by him in 
full, and he therefore had no right of ac- 
tion against the defendants, having sus- 
tained no damage by the fire: the insurer 
of McLaren and Cummings being entitled 
to these securities by way of a subroga- 
tion to the rights of their insured.—2 Phil. 
on Ins. 282. Aiina Fire Ins. Co. v. Tyler, 
16 Wend. 399, and cases there cited. 4 
Paige, 285. Mayor v. Pentz, 26 Wend. 
671. 


Tue Circuit Jupee.—The contract of 
insurance is emphatically one of indem- 
nity. Itis not the thing that*is insured, 
but the person in regard to the thing, and 
he is to be indemnified against loss. 

Hence it becomes a pertinent and ma- 
terial inquiry on the trial of insurance ca- 
ses, what interest had the claimant in the 
thing destroyed, and has he been damni- 
fied by the destruction. 

The policy in this case having been as- 
signed to Cummings, it has been insisted 
for the defendants that the only inquiry 
was, what interest he had at the time of 
the trial; and it is claimed that, as his 
whole debt has been paid, independent of 
the insurance, he has not been damnified. 
As mortgagee he had an insurable inter- 
est, and if he had insured as mortgagee 
this consideration must have barred his 
recovery. But it was not him, it was 
McLaren who was insured, and the mo- 
ment his debt was paid, the policy which 
had been assigned to him to secure that 
debt reverted back and belonged to Mc- 
Laren; so that the proper inquiry is, not 
what interest had Cummings, but what 
interest had McLaren in the assured _pre- 
mises, and that depends upon the question 
how far his title was divested by the sale 
which took place before the fire, but was 
not completed by the delivery of the deed 
until afterwards. 

This question involves two considera- 
tions : 
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1. Upon general principles governing 
the contract of insurance, requiring that 
the assured, at the time of the loss, shall 
have an interest in the property insured. 

2. Upon the terms of the contract, viz., 
the 7th clause of the Conditions, which 
declares that the insurance shall be void 
and cease in case of any transfer or change 
of title. 

An insurable interest does not mean 
merely the legal title, but the having an 
interest which can gain or lose by the 
fire—the having a property in the subject 
insured, so that he can sustain loss and be 
entitled to indemnification. The object 
of the contract is not to replace the thing 
destroyed, irrespective of its owner or 
possessor, but to indemnify and save 
harmless the person in respect to loss 
from the destruction of the property.— 
Lynch v. Dalzell, 3 Bro. P. C. 497, 2 
Marsh. 787. Sadler’s Co. v. Babcock, 2 
Atk. 554, Parke, 502. 

As has already been suggested, this 
was not an insurance of Cummings, the 
mortgagee. If it had been, he would have 
been the absolute owner, and the policy 
would have ceased the instant his debt 
was paid, and simply because from that 
moment he could sustain no loss. But it 
was the insurance of the mortgagor; and by 
the assignment to Cummings there were 
two owners, or in other words, two per- 
sons interested in the insurance—Cum- 
mings first, to the amount of his debt, and 
McLaren afterwards, in whatever the in- 
surance or loss should exceed that debt, 
or whenever the debt should be paid, then 
to the whole amount of the loss. In the 
language of Carpenter v. Prov. Wash. Ins. 
Co., 16 Peters, 507, the policy was de- 
signed by the parties to be on account of 
the owners and for their benefit, and it 
was only collateral security to the mort- 
gagee to the extent of any interest he 
might have therein in case of fire. In this 
view, it operated as a security to the own- 
ers against the entire loss. 

If Cummings’ debt had been less than 
the amount insured and the amount of loss, 
there would have been two persons in the 
first instance who had a claim to be in- 
demnified—the mortgagee to the amount 
of his debt, and the mortgagor for the ex- 
cess. But as his claim was always larger 
than the amount insured, the claim of the 
mortgagor was not to any such excess, but 





to the amount when the debt should be 
aid. 

“3 Hence the question, whether Cum- 
mings had an insurable interest at the 
time of the loss, depends upon this, whe- 
ther his debt was paid by the sale under 
the foreclosure, which took place before 
the fire, though not completed till after- 
wards; and whether McLaren had an in- 
surable interest depends on this, whether 
that sale, thus incomplete at the time of 
the loss, though perfected afterwards, 
worked a change or transfer of title. 

As to Cummings, two things are to be 
remarked : 

1. That the amount of the sale was not 
enough to discharge his whole debt; 
there was still a balance left, which was 
afterwards paid by the mortgagor: pro 
tanto then this deficiency, he had a contin- 
uing insurable interest. 

2. That although the sale to Quacken- 
bush was su far perfected that a specific 
performance could be enforced, (notwith- 
standing the deterioration in value by the 
fire, Revell v. Hussey, 2 Ball & Beatty, 
287, Poole v. Shergold, 2 Br. Ch. R.118,) 
and was, in fact, afterwards completed ; 
yet at the time of the loss only $500 had 
been paid towards the purchase, and there 
was, at that time, a much larger amount 
due on the mortgage than the amount in- 
sured. 

The doctrine of equitable conversion, 
to which I am referred, does not prevail 
at law. If it did, and to the extent claim- 
ed, it would involve this absurdity, that 
although Quackenbush might never per- 
form his contract of sale, and although 
Cummings might not, from that sale, ever 
realize more than the $500 on his mort- 
gage, yet the sale is to be regarded as 
completed, so as to destroy Cummings’ 
insurable interest, and so that Cummings 
should not be able to get his money on the 
sale because it fell through, nor on the in- 
surance, because the sale is to be regard- 
ed as complete. This would be giving an 
effect to a fiction in equity, which would 
hardly commend its introductiun into le- 
gal proceedings. At law, we are to re- 
gard things as they are, and not as they 
are to be; and the fact is, in this case, that 
at the time of the loss, Cummings had a 
subsisting claim on his mortgage still un- 
paid, to an amount exceeding that covered 
by this policy, and this suit being brought 
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for his benefit, he has a right to recover, 
unless that sale caused a change or trans- 
fer of title, and brought the case within 
the 7th clause of the Conditions, and 
worked a forfeiture of the policy. 

The contract of insurance is eminently 
a personal one, not merely because it aims 
at indemnifying the person insured, but 
because it involves in an unusual degree 
personal confidence. During the duration 
of the risk, the subject matter of the in- 
surance is under the control, not of those 
who assume the risk, but of those for 
whose benefit it is assumed; and it is 
therefore not only the duty of courts to 
maintain this confidence, but it is a right 
of the insurers strictly to be guarded, to 
choose in whom they will place their con- 
fidence. It is therefore that the clause 
under consideration becomes material. 
But for this, it would be of no conse- 
quence who owned the property covered 
by the policy, and by this clause the in- 
surers have protected themselves in the 
enjoyment of this right. 

Like many other accustomed clauses in 
the contract of insurance, it is not so care- 
fully worded as to leave no room for ca- 
vil. Strictly construed, it would be con- 
fined to a change or transfer of legal title, 
however controlling might be the equita- 
ble interests, or however absolute the pos- 
session of others; and I am not certain 
that such minute strictness ought not to 
be insisted upon here, because whatever 
works a forfeiture is always to be strictly 
construed. 

Taking, however, the intention of the 
parties as the true criterion of construc- 
tion, and bearing in mind that this clause 
was inserted for the purpose of enabling 
the insurers to exercise the right of deter- 
mining in whom they will repose confi- 
dence, and that they have already exer- 
cised it so far as to put their confidence 
in the assured, the true test will be, whe- 
ther any act has been done, that is, any 
act changing or transferring the title, 
which has changed the object of this con- 
fidence, and compelled the insurers, with- 
out their consent, to repose their trust in 
any person, whom they lave not selected. 
Such would have been the effect if McLa- 
ren had executed a voluntary conveyance 
to Quackenbush. But can that be regard- 
ed as the effect of an inchoate compulsory 
sale, like that which occurred before the 





loss in this case? There had as yet been . 


no change or transfer of the title: some 
steps towards such a change had been 
taken, but the change was not yet com- 
plete. One of those steps had been the 
execution of the mortgage; another had 
been the foreclosure and sale under it: 
but other steps were yet necessary, to wit: 
the enrollment of the decree, the payment 
of the consideration, and the execution 
and delivery of the master’s deed. Sup- 
pose those steps had never been taken— 
that the purchaser had been unable to pay 
the consideration, or that the court had set 
aside the sale and ordered a resale, or that 
any other of the numerous causes which 
operate to prevent the completion of such 
a contract of sale had occurred—upon 
what principle could it be held that there 
was a transfer of title? ‘Transfer from 
whom? Not from McLaren, because in 
any of these events the title would be just 
as much in him, and he just as much the 
owner as he ever was. Transfer to whom? 
Not to Quackenbush, for in some of these 
events he might never take the title, but 
it might finally vest in some other person. 

Upon no other principle can this sale 
be regarded as transferring the title than 
that of equitable conversion, which, as I 
have already said, does not prevail at 
law. 

I am confirmed in this view of the case 
by the language of the Court of Errors, in 
Farmer’s Loan Co. v. Edwards, 26 Wend. 
560. Senator Verplanck, who delivered 
the prevailing opinion, says, with great 
force and propriety, ‘‘ There is a marked 
distinction, both in the familiar language 
of business and in that of the courts and 
statute book, between a contract for a sale 
of land and an actual sale—between an 
executory and personal contract and one 
acting upon the thing itself—between the 
perfected contract of sale and the- contract 
for a sale hereafter.” And he refers to 
one statute wherein ‘contracts for the 
sale of land” are words used as distin- 
guished from a “sale of land,” and to 
the decision of Tindal, C. J., in Bull v. 
Price, 5 Moore & Payne, 2, that a negoti- 
ated and stipulated sale, requiring future 
conveyances, is not a sale, which he de- 
fines to be a sale consummated and con- 
veyance executed. 

In Bell v. Fireman’s Ins. Co. of N. Or- 
leans, 3 Robinson’s La. Rep. 426, the 
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‘ plaintiff had contracted to sell his boat, 
but had not delivered spossession, nor re- 
ceived the price, and it was held that he 
had an insurable interest. 

This being the rule in voluntary con- 
tracts for a sale of land, it seems to be 
even stronger in the cases of compulsory 
sale. The bidder is not considered the 
purchaser until the report is confirmed, 
and therefore he is not liable to any loss 
by fire, or otherwise, which may happen 
to the estate in the interim, nor is he until 
the confirmation of the report compellable 
to complete his purchase. And it has been 
held, that where a loss by fire happened 
to an estate sold by a master, and the re- 
port had only been confirmed zzsi, the 
loss would fall on the vendor. Ez parte 
Minor, 11 Ves. 559, and see 1 Sugden on 
Vendors, 104, 469. 

Under this view of the case, the plaintiff 
must have judgment. 








Court of Common Pleas. 


CITY OF NEW YORK. 





Before the Hon. M. ULSHOEFFER, first Judge, 
and Associate Judges INGRAHAM and DALY. 


SAMUEL PECK, ET AL, V. ALEX. TAYLOR, 


In an action against a broker for the proceeds of a 
note left with him for collection, the plaintiff can- 
not recover under the money counts, unless it 
appear that the money has been received by the 
detendants. 

The amount of the commission charged does not 
affect the legality. 

The defendant is liable if the proceeds have been 
received by his agent, althqugh not paid over to 


im. 

Where a broker received a note for collection and 
gave a receipt for the same, in which he stated 
he acted “ only as agent in transmitting and col- 
lecting,” it was held that the clause did not re- 
lieve him from liability in consequence of the 
non-payment of the money by the agent after he 
had received the same. 


Tus was an action of assumpsit, to re- 
cover the proceeds of a note left by the 
plaintiff with the defendants, who were 
brokers, for collection. The note was 
sent to the defendant’s agents, Jesse Smith 
& Sons, at Cleaveland. It appeared in 
evidence that the note was paid by the 
maker at maturity to one Lake, of Cleave- 
land, but there was no evidence showing 
how the note was passed from Smith & 


~ 





Sons to Lake. It also appeared that 
Smith & Sons failed just before the note 
became due. The verdict was for the 

laintiffs for the amount of the note, and 
interest. 


Homer H. Stuart for the plaintiffs. 
F. Ellsworth Mather for the defendant. 


Incranam J.—This action is brought 
against the defendant, a broker, who re- 
ceived from plaintiff a note for collection. 
The note was payable in Ohio, and was sent 
by defendant to his agents. The note was 
paid to one Lake, but it does not appear 
how he received the note. The defendant 
was to receive a commission of 1-4 per 
cent. The narr contains the money counts 
and two special counts, which were not 
relied upon in the argument. 

1. The plaintiff cannot recover on the 
money counts, unless the testimony shows 
either expressly or impliedly that the de- 
fendants received the money. ‘The note 
was left with him for collection ; he trans- 
mitted it to his agents, Jesse Smith & Sons 
in Cleaveland, and this note was paid at 
maturity to Lake. Although it does not 
appear how Lake became possessed of 
the note, still I think enough is shown to 
throw upon the defendant the onus of 
showing that the money was not received 
by his agents. He is responsible for their 
acts ; if they received the money it is the 
same as if paid to him, and he is respon- 
sible for the money after it comes to the 
hands of his agents. 

Whether he is responsible for acts, 
which are merely acts of negligence, or 
not is another question. 

He would not be under this form of 
declaring :—In Allen v. the Merchants’ 
Bank, it has been settled that in this State 
a bank or broker is liable for neglect, 
omission or misconduct of his agents to 
whom the note or bill is sent for collection. 
22 Wend. 215. 

2. The fact that the commission to be 
paid for it was small, does not alter the 
liability. It formed a good consideration 
for the service to be rendered, and the 
amount would not alter the defendant’s 
liability. 

3. The only point upon which doubt 
can be entertained is, whether the words 
introduced into the receipt alter the de- 
fendant’s liability, Those words are, 
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“‘we act only as agents in transmitting and 
collecting.” —I do not think this relieves 
the defendant from responsibility for the 
fidelity of his agent in paying over monies, 
but rather that it is one of the things for 
which the defendant engaged. He un- 
dertook first to transmit ; this he has done. 
Second, to collect; this has also been 
done by his agent. Collecting the note 
includes receiving the money when due, 
and transmitting it to the owner. Sucha 
qualification would properly relieve him 
from liability for errors in protesting and 
giving notice of non-payment, but not 
from liability for the acts of his agent after 
he has received the money. 

My conclusion is, that the defendant 
was bound to show that the payment was 
not to his agent, or how the note was ob- 
tained from Smith, and in the absence of 
such testimony, that the presumption is 
that his agent has received the proceeds 
of the note for his account. 

New trial refused. 


ONTARIO, N. Y. 


Before the Honorable E. FITCH SMITH, First 
Judge, and Associate Judges LOOMIS, MITCH- 
EL, LAPHAM and H. SMITH. 


LUCAS V. ENSIGN.—Jan. 28, 1846. 


Under the act of 1831, which authorizes the Deputy 
Clerk of the County to perform the duties of such 
Clerk whenever the Clerk shall be absent from 
his office, the Deputy cannot act, although the 
Clerk may be without the office, provided the 
Clerk is at the time in the place in which the 
office is situate, the word “absent” under this 
statute must be construed “at a distance,” or, 
“a withdrawal of the Clerk from the perform- 
ance of his official duties.” 

Where a power is delegated to an officer by his 
name of office to perform certain duties, such 
gover is an incident to the principal office. A 

eputation of the principal office carries along 
with it all the incidental powers of such ‘office. 
Under such a deputation the Deputy may exer- 
cise all the incidental powers of his principal. 

The Deputy Clerk of the County has power, under 
the statute, to take an affidavit whenever the 
Clerk of the County is absent from his office, or 

by reason oi sickness or other cause, is incapable 

of performing the duties of his office, or when- 
ever there is a vacancy in the office. 

The case of Norton v. Colt § Nowlan, 2d Wend. 
R. 250, reviewed and explained 

The word “may” in a statute, means “ must’ 
whenever third persons or the public have an 
interest in having the act done, which is author- 
ized by the use of such permissive language. 


the spirit as well as the letter of the law must + 
be considered ’ 

Whenever a case is shown to be out of the mischief 
or inconvenience intended to be guarded against, 
or out of the spirit of the law, the letter of a 
statute will not be deemed so unequivocal as to 
exclude any other construction, nor in such caseg 
are courts compelled to give to the words used 
their most extended signification. 


Tue circumstances of this case sufficiently 
appear in the opinion of the learned 
Judge. 


O. Benjamin for the plaintiff. 
S. V. R. Mallory for the defendant. 


E. Firen Situ, First Judge—A mo- 
tion is made in this cause on the part 
of the defendant, to set aside a writ of 
scire facias, on the ground that no copy 
of the writ certified by the officer, was 
served on the defendant. On the merits, 
the motion would be granted, if the affi- 
davit was properly sworn to. The motion 
is resisted on the ground that the affidavit 
was sworn to before the Deputy Clerk of 
the County. Two points are made in 
opposition to the motion: Ist. That the 
clerk was not absent from the county or 
from his office, or by reason of sickness 
incapable of performing the duties of his 
office at the time this affidavit was taken; 
2d, That the Deputy Clerk of the County 
has no power under any circumstance to 
take an affidavit out of court. In support 
of the first point, the affidavit of the clerk 
is presented, from which it appears affirm- 
atively that, at the time the affidavit was 
taken, although not in the clerk’s office, 
he was in the village in which the office 
was kept, and that he was at all times on 
that day ready and willing to act, and able 
and competent to discharge the duties of 
his office. 

The statutes of this state enumerate in 
the class of judicial officers “ ¢ clerk for 
each county.” 1 R.S., 2d ed., p. 88, § 1. 
Such clerk must reside in the county in 
which the duties of his office are required 
to be executed. 1 R. S., 2d ed., p. 83, 
§17. The general powers and duties of 
the clerk of each county are specifically 
defined in the statutes, and also certain 
duties of a special nature are assigned to 
him under the designation of his office. 
1 R. S., 2d ed., 369, ch. 22, title 2, art. 4. 
The place where the office is to be kept 
is also designated. By § 14, 2d R. S., p. 





In the construction of a statute, although courts are 
to gather the intent from the language used, yet 
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several counties, except in the city and 
county of New York, shall be clerks of 
the courts of Common Pleas and General 
Sessions of their respective counties. Every 
County Clerk is required to appoint some 
person Deputy Clerk of his county. 1 R. 
S., 369, § 66, 2d ed. Whenever the clerk 
shall be absent from the county, or by 
reason of sickness, or any other cause, 
shall be incapable of performing the duties 
of his office, his deputy may perform all 
the duties appertaining to the office of Clerk 
of the County, except that of deciding 
upon the sufficiency of sureties for any 
officer. 1 R.S., 1st ed., 376, §58. By 
ch. 237, laws of 1831, p. 279, § 1, the de- 
puty of any County Clerk may perform 
all the duties of such clerk whenever such 
clerk shall be absent from his office, except 
that of deciding upon the sufficiency of 
sureties of any officer. Whenever the 
office of any County Clerk shall become 
vacant, his deputy shall perform all the 
duties, and be entitled to all the emolu- 
ments, and be subject to all the penalties 
of clerk of the county, until a new clerk 
shall be elected or appointed for such 
county and duly sworn. By § 11, 2d R. 
S., 456, 2d ed., whenever it shall become 
necessary to prove any matters before any 
public officer, in order to his decision up- 
on the propriety of his doing any official 
act, such officer may require proof by 
affidavit, and in such cases may adminis- 
ter an oath. This section, however, has 
no application to proceedings in an action 
depending in court. Berrian v. Wester- 
velt, Sheriff, 12 Wend., 194. The ques- 
tions presented on this motion arise under 
the above statutory provisions, and under 
section 50, 2 R. S., 213, 2d ed., which 
provides ; ‘‘ Whenever any oath or affirm- 
ation is or may be required, or authorized 
by law, in any cause, matter, or proceed- 
ing, (except oaths to jurors, and witnesses 
in the trial of a cause, oaths of office, and 
such other oaths as are required by law 
to he taken before particular officers,) the 
same may be taken before any judge of 
any court of record, any circuit judge, 
supreme court commissioner, commission- 
er of deeds, or clerk of any county of re- 
cord, and when certified by any such off- 
cer to have been taken before him, may 
be read and used in any court of law or 
equity, of record or not of record, within 
this state, and before any officer, judicial, 





executive, or administrative, before whom 
any such cause, matter, or proceeding, 
may be pending. The question arising 
under the first point in this cause, is, 
whether under the state of facts disclosed 
by the affidavit of the clerk, the contin- 
gency existed at the time the affidavit was 
taken, upon which the deputy was author- 
ized under the statute, to discharge the 
duties of county clerk. By the terms of 
the act of 1831, the deputy may perform 
all the duties of such clerk, ‘‘ whenever 
the clerk shall be absent from his office.” 
What is meant by the words “ absent from 
his office?” Lexicographers define the 
word “ absent,” not present, not in compa- 
ny, at such distance as to prevent commu- 
nication, not at home. This word in its 
most comprehensive signification, would 
include a case where the clerk should 
temporarily step out of the door of his 
office, as well as when he was at such a 
distance as not to be readily accessible, or 
in such a situation to prevent communica- 
tion with him. Did the legislature intend 
to use this word in its most extended 
sense? The intent of the legislature, it 
is true, should be ascertained from the 
language used, and not from any supposed 
intention on the part of judicial tribunals. 
17 Wend. 304; when words are intro- 
duced into a statute, which have several 
distinct significations, courts in construing 
such words, must presume the legislature 
used the words in their known and ordi- 
nary signification, unless that sense be re- 
pelled by the context, they should be so 
construed as to carry into effect the spirit 
of the law. The ordinary signification of 
the word “ absent,” is, at a distance, not 
at home. Prior to the act of 1831, the 
deputy had no power to perform the du- 
ties of a clerk, on the ground of absence, 
unless the clerk was absent from the 
county, notwithstanding the clerk might 
have gone to a remote part of the same 
county. To obviate the inconvenience 
resulting from this restricted qualification, 
and to empower the deputy to act when 
the clerk had gone to a distance, though 
not from the county, and the better to 
commode the public, the act of 1831 was 
passed, empowering the deputy to act, 
whenever the clerk was absent from his 
office. Although this provision should be 
liberally construed, we cannot believe the 
legislature used this word in its unquali- 
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fied and most extended signification. It 
never intended to provide for two clerks, or 
to clothe two officers, with the same powers 
at the same time, or to tie up the clerk in 
the performance of his duties to the office 
or building. The statute, under given cir- 
cumstances, delegates to the deputy all the 
powers and duties of his principal. The 
very nature of such a deputation is, to 
convey to the deputy all the powers of his 
principal without reservation or restric- 
tion. Such a delegation of power neces- 
sarily includes the whole power, hence 
the same powers cannot be exercised con- 
currently by the deputy and his principal. 
The deputy in the office, and the principal 
out of the office, cannot both act officially 
at the same time. Viners Abrigt. 16, 
p- 118. Tit. office, K. 3, 12 Mod. 467. In 
Conley v. Turner, 10 Wend. 572. It was 
held that a clerk of the Supreme Court 
absent from the county, where his office 
was situate, had no authority to tax costs, 
or sign judgments, for the reason, that the 
provisions of the statutes (2d R. S. 195, 
§ 15) empowering the deputy in such 
cases to perform the duties appertaining to 
the office, during the absence of his prin- 
cipal, deprived the principal of the right 
to perform them. If the word absent is 
construed in its most extended significa- 
tion, the moment the clerk steps out of 
the office, eo instanti, all the powers of 
the clerk must cease, and he could do no 
official act as county clerk until his return 
to the office or building. Had the legis- 
lature intended this, the words “ out of the 
office,” instead of “ absent from his office,” 
would have been much more appropriate 
to convey to the mind such an intent. The 
language used, is absent “from his office,” 
and not from the office or building. There 
are other considerations which impel us 
to the belief, that the word absent was not 
used in its most extended sense, for the 
statute makes it the duty of the county 
clerk to perform all the duties of the clerk 
of this court. To doso he must be clothed 
with the attributes and powers of clerk, 
or at least when in court he must be in 
the exercise of the incidental official duties 
of county clerk. Such would not be the 
case if the deputy, from the mere fact that 
the clerk had stepped out of the office 
building into the court room, is to be 
deemed as clothed with all the powers, and 
is to perform all the duties of clerk, for 





then there would be two officers discharg- 
ing the duties of the office at the same 
time under color of office. It cannot be 
contended that the duties of the clerk in 
court do not devolve upon him as county 
clerk, but merely as clerk of this court; 
for, under such a construction, should the 
office of county clerk become vacant, the 
deputy might shield himself from the per- 
formance of this duty on the ground that 
it was not one of the duties of the county 
clerk as such; that, under the statute, he 
was only to perform the duties of county 
clerk as such, and not his duties as clerk 
of this court. Under the statute, the de- 
puty is to perform all the duties appertain- 
img to the office of clerk of the county. 
Acting as clerk for this court is one of the 
duties appertaining to that office. It is 
necessarily incident to and dependent up- 
on it. The transfer to the deputy of all 
the duties of the principal office necessa- 
rily carries along with it all the powers 
and duties incident thereto. Snow v. Fire- 
brass, 2 Salk, 439. Milton’s Case 4th Coke 
32. Keeping in view these principles of 
the common law, the evils which existed 
under the former statute, and the remedy 
intended to be provided, we are of the opin- 
ion that the word “ absent” is to be un- 
derstood and construed according to its 
more restricted signification, and as gene- 
rally understood in common parlance. To 
constitute an absence from the office within 
the statute, the clerk must not only have 
gone out from the office, but he must have 
withdrawn from the exercise of the duties 
of his office—must have gone from the 
place in which his office is situate, or at 
least at such a distance from the office as 
to render communication with him impos- 
sible, without great difficulty and incon- 
venience to parties. Absence from the 
place, city, or village of one’s business, or 
of his residence, is the most common or 
general signification in which this word is 
used among men. True, it may be diffi- 
cult to fix by any general rule upon the 
precise point of distance at which the clerk 
is to be deemed absent. The legislature 
evidently intended that there should be at 
the place where the office is situate, some 
person competent to discharge all the du- 
ties of such clerk. This intent is fully 
effectuated so long as the clerk is at the 
village or place at which the office is situ- 
ate. The inconvenience intended to be 
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guarded against, was the difficulty of ac- 
cess to the clerk when he had gone out 
of the place where the office was situate, 
although not from the county, so as to 
prevent a ready communication with him. 
In the construction of a statute, the spirit 
as well as the letter of the law must be 
considered. Where a case is shown to be 
out of the mischief intended to be guarded 
against, or out of the spirit of the law, the 
letter of a statute should not be deemed 
so unequivocal as to exclude any other 
construction, or as to compel the court to 
give to the words used their most extended 
signification. Jaw v. Mastetter, 2 Cranch 
10. When the clerk was at home, ready, 
and able to perform his duties, as appears 
affirmatively in this case, in our opinion, 
there was not any such absence of the 
clerk as to authorize the deputy to act. 
We might dispose of this motion without 
considering the 2d point raised; but as 
the question involved in that point is one 
in which the public are interested in hav- 
ing settled, as we were requested on the 
argument to decide it on this motion, we 
will now proceed to its consideration. 
The statute defining the general duties 
and powers of the county clerk in their 
enumeration, does not impose upon him 
specifically, as such, the duties of taking 
affidavits, nor does the section of the statute, 
which designates the officers authorized 
to take affidavits, name the deputy clerk 
as one of them. The power to take an 
affidavit, except in cases where facts are 
to be proved before him in his official ca- 
pacity, is not among the specifically enu- 
merated powers of the county clerk as 
such, nor is it among his specifically enu- 
merated duties. In taking an affidavit 
does he act as county clerk or as a clerk 
of a court of record, or simply as a com- 
missioner to whom, as such, is delegated 
the right of taking an affidavit? Under 
the act of April 2d, 1801, laws of 1801, 
page 400, § 18, it was enacted, that it shall 
and may be lawful for any judge of any 
court of common pleas, or any mayor, or 
recorder of any city in this state, to take 
affidavits to be read in the supreme court. 
In Hopkins v. Menderbank, 5 J. R. 234, 
which was a case arising under the latter 
act, it was held that judges of courts of 
common pleas, on taking affidavits to be 
read in the supreme court, acted as com- 
missioners and not as judges, and for that 





reason, might take an affidavit in any 
county. If the judges under that act, act- 
ed only as commissioners and not as 
judges, the several officers designated in 
the section of the revised statues, as au- 
thorized tu take affidavits, must be regard- 
ed as acting in the same capacity. If the 
clerk, in taking an affidavit acts in the ca- 
pacity of a commissioner, and not in the 
capacity of clerk, or if the exercise of 
that power is not one which is incident to 
the office of county clerk, then his powers, 
as commissioner, would not be transmit- 
ted to his deputy under the statutory dep- 
utation, as such deputation only carries 
with it the powers which are exercised by 
the clerk as such, or as incident to the 
office of county clerk. But non sequiter 
that because the clerk acts in the capacity 
of a commissioner, if the power is dele- 
gated to the office and not to the person, 
so that the power thus exercised is an in- 
cident to the office of county clerk, that 
such incidental power would not be trans- 
mitted to the deputy under a general de- 
putation of the principal office. In Nor- 
ton v. Colt & Nowlan, 2d Wend., 250, the 
supreme court denied a motion for judg- 
ment as in case of non-suit, because the 
affidavit on which it was founded, was 
sworn to by a deputy clerk of the county, 
the clerk being in full life. That decision 
was made since the adoption of the re- 
vised statutes, under which, prior to the 
act of 1831, the deputy clerk might per- 
form all the duties of county clerk when 
the clerk was absent from the county. It 
does not appear from the report of that 
case that the clerk was absent from the 
county. If it did not, and there was no 
evidence to the contrary, the court would 
presume that he was. The report of that 
decision gives no information as to the state 
of facts under which it was made, without 
which it is impossible for us to discover 
what was meant by the term “ in full life.” 
No reason is assigned for this decision, 
nor can we say that it must have proceed- 
ed on the reason that the act was one as 
commissioner and not as clerk. We can- 
not think it was put on that ground, for 
imferentially it seems conceded he has the 
power when the clerk is not in full life. 
Mr. Clerke in his digest of the New-York 
reports, at the end of his annotation of 
that case, adds, ‘Altered by Statute of 
1831, page 279.” He cites no authority 
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except the statute. The act of 1831 con- 
fers no power upon the deputy in addition 
to those granted under the revised statutes, 
under which the decision in the 2d Wend- 
ell was made. It only authorizes him to 
exercise the same powers as were dele- 
gated under the latter statute upon the 
happening of another contingency, that 
of the clerk being absent from his office. 
This is the same power which he might 
exercise under the revised statutes, when- 
ever the clerk was absent from the county. 
If the deputy clerk under the former law, 
had no authority to take an affidavit, the 
act of 1831 has not conferred any such 
power. Were it not for this decision of 
the supreme court, we should have no 
hesitancy in arriving at the conclusion, that 
the deputy clerk, under certain circum- 
stances, could take an affidavit. It is true 
that a ministerial officer can exercise no 
powers except those delegated to him— 
hence we must in every instance find such’ 
a delegation before we can authorize him 
to act. Is not such a delegation in this 
instance to be found in the statutes above 
cited? The language of the statute con- 
taining the grant of power to the deputy 
is exceeding broad. He has delegated to 
him, under the circumstances stated in the 
statute, the power to perform all the du- 
ties appertaining to the office of the Clerk 
of the County. Those are all the duties 
which belong to that office, or which it is 
the right of or the duty of the clerk of the 
county to perform, or which have relation 
to the office of clerk of the county. It is 
the right and duty of the clerk of the 
county, to act as clerk of this court, which 
is a courtof record. This right and duty, 
is incident to the office of the clerk of the 
county. It is his right to take an affidavit 
as incident to the office of clerk of this 
court and of clerk of the county ; for an 
incident to an office is any thing necessa- 
rily depending upon, appertaining to or 
following another office which is more 
worthy. Kitch, 36, Coke Lit. 151, Toml. 
L. Dict. 2d vol. 2, 160. At common law, 
whenever one office is incident to another, 
if the principal office is granted, the inci- 
dent necessarily follows the grant of the 
principal office and carries with it the 
right to exercise all the principal and in- 
cidental powers and duties of the same. 
Snow v. Firebrass, 2d Salk, 439, Milton’s 
case 4th Coke 32. In the former case, 





this doctrine was carried so far as to hold, 
that where one office was incident to an- 
other, that a grant of the principal office 
with a reservation of the incident, was 
void. If the common law rule is as we 
have stated it to be, that the very nature 
of a deputation is, to convey all the pow- 
ers of the principal without reservation, 
this statutory grant of all the powers of 
the principal office, carries along with it, 
not only the main, but also all the inci- 
dental powers pertaining to such office, 
Among these incidental powers of the 
clerk is that of taking an affidavit. This 
power being incident to the office of coun- 
ty clerk, would, under these principles of 
the common law, be transmitted to the 
deputy under the statute. It, for the time 
being, clothes the deputy with all the at- 
tributes of a clerk of | a “ court of record.” 
We are further confirmed in this view by 
the application of another rule which pre- 
vails in the construction of a statute, 
which is, that whenever the word “ may” 
is used in a public statute, it means ‘ must” 
whenever third persons or the public are 
interested in having the act done, which 
is authorized to be done by such permis- 
sive language. 1 Peters, R.64. 9 Por- 
ter, R. 390. 5 Cowen, 188. 3 Hill, 612. 
Under this rule the language of the stat- 
ute, although merely of a permissive char- 
acter, is imperative, so as to impose upon 
the clerk of the county in the exercise of 
his incidental powers, the duty of taking 
an affidavit. Should he refuse to perform 
this duty, upon his fees being tendered, 
such omission or refusal would render 
him liable to an indictment. From the 
report of the case in the 2d Wendell, the 
decision is there put upon the ground that 
the clerk was ‘2m full life.” We cannot 
perceive from the language of the statute, 
any difference in the powers of the de- 
puty, when the clerk is absent from the 
county or from his office, or by reason of 
sickness, or otherwise incapable of perform- 
ing the duties of his office, and those depu- 
ted to him in the event of a vacancy in the 
office. The grant of power in the latter 
event is no more comprehensive than it is 
in any of the other events. In each, the 
power granted, is to perform “ ail the du- 
ties pertaining to the office of county clerk.” 
True, the deputy, in case of a vacancy, is 
entitled to the emoluments, and subject to 
all the penalties of the clerk. This, how- 
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ever, grants no additional power, so far as 
the duties to be performed by him are con- 
cerned. The only effect of this addition- 
al provision, is, that in case of a vacancy, 
he is acting clerk—yet he is a deputy 
without a living principal, and neverthe- 
less, he still as deputy, must act only by 
virtue of the statute deputation. He re- 
ceives the emoluments as his own and not 
for his principal, and the penalties for 
omission or violations of duty, are visited 
upon him instead of his principal, who at 
common law under the deputation, would 
be responsible for all his acts, had the stat- 
ate been silent on that point. The power 
w perform all the duties pertaining to the 
office is expressly granted in either event ; 
and all the duties and powers, general, 
special, or incidental, are to be exercised 





* and performed by the deputy whenever 


either of these exigencies happen. The 
case in 2d Wendell, arose upon a special 
motion. No written opinion purports to 
have been given. It probably was deci- 
ded upon the spur of the occasion. Still, 
it would not become this court to assume, 
that either of the learned judges, who 
then had the honor of a seat upon that 
bench, would decide upon a question of 
power, of such importance to the public, 
without consideration. It is the duty of 
this court implicitly to yield to the decis- 
ions of the supreme court, which is not 
only superior to us, but which has in all 
periods of its history, been adorned with 
minds more competent to pass upon this 
or any other question. - But the language 
used in that case, is the language of the 
reporter and not of the court. In view 
of well settled principles of the common 
law as we understand it, and to which we 
have adverted, we cannot but believe, ei- 
ther that the reporter misunderstood the 
court, or that it by the terms “ im full life”’ 
did not intend the natural life of the off- 
cer, but simply that the deputy could not 
act until the contingency had happened, 
in which the clerk was not in a situation 
to be able or competent to discharge the 
duties of the office, either on the grounds 
of absence from the county or by reason 
of sickness, or other cause, which, at the 
time of that decision, were the only con- 
tingencies upon which the deputy might 
perform its duties unless there was an ac- 
ual vacancy in the office. We think the 
court only intended to decide that the de- 





puty could not take an affidavit, except 
when the clerk was in one of those states 
of existence comtemplated by the statute, 
so as to be unable at the time to perform 
that duty. Under such circumstances un- 
der the statute, it may properly be said, 
that the clerk is not in the actual exercise 
of full official life and vigor. He is, un- 
der such circumstances, incapacitated to 
perform the duties of his office. In the 
decision of this question, we cannot but 
understand that decision as thus qualified, 
and we intend to adhere to the doctrine 
of stare-decisis. Being of the opinion that 
the power to take an affidavit 1s a power 
incident to the office of the clerk of the 
county, that this incidental power is trans- 
mitted to the deputy under the statutory 
deputation, whenever either of the con- 
templated contingencies provided for by 
the statute, shall happen. We are of the 
opinion, therefore, that the deputy clerk 
of the county has power under the statute, 
to take an affidavit whenever the clerk is 
absent from the county, or absent from 
his office, or by reason of sickness, or any 
other cause, is incapable of performing 
the duties of his office. But in the case 
at bar, the contingency upon which the 
deputy was authorized to act, had not 
arisen. The motion is therefore denied, 
but with liberty to renew the same upon 
a proper affidavit; but as this objection is 
now for the first time raised in this court, 
and the practice unsettled, we will not 
give costs on this motion. 


Steere v. Hype & Smitu.—Jan. 28, 1846. 


A party intending to avail himself of the reme- 
y provided by the statute, relative to the re- 
moval of causes from a justice’s court, must pre- 
sent the affidavit and writ to an officer for his 
allocatur, within twenty days after the rendition 
of the judgment, or the proceedings are irregu- 
lar and the writ will be superseded on motion. 

The court will presume that the papers were 
presented to the officer for allowance at the date 
of the allocatur, but on a motion to quash the 
writ, this presumption may be repelled by proof 
of the actual presentation of the papers within 
twenty days. 

The fact that an order has been made for a 
supplementary return to the writ, will not, per 
se, preclude the defendant in error from moving 
to quash the writ. ’ 

A party wishing to avail himself of an irregular- 
ity in the proceedings, must move the first op- 

rtunity, or the irregularity will be deemed to 
ot been waived. 

After a lapse of two terms after the return of 
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the writ, this court will presume that the party 
has seen the writ in time to move at the second 
term of the court after the return was filed. This 
presumption must be repelled by affirmative 
evidence that the motion is made at the first 
term after such discovery, or some sufficient ex- 
cuse for not moving must be shown. 


Tue circumstances of this case suffi- 
ciently appear in the adjudication. 


E. G. Lapham, for defendants in error. 
Lewis E. Smith, for plaintiff in error. 


E, Frren Sarru, First Judge. 

This is an application on the part of 
the defendant in error to quash or super- 
sede the writ of certiorari, issued in this 
cause, under the statute. The judgment 
in the court below, was rendered on the 
10th day of April, 1845. The affidavit 
and writ were not delivered to the com- 
missioner, for his allocatur, until the 29th 
day of April. The judgment before the 
justice was for $8 65. The bond deliver- 
ed to the justice recited the judgment as 
one for $8 00. The plaintiff in error also 
moves to amend the bond. Two points 
are made on the part of the defendant in 
error. 

1st. That as the affidavit and writ were 
not presented to the commissioner, for his 
allocatur, within twenty days, this court 
has not got jurisdiction, and must quash 
the writ. 

2d. That the bond does not correctly 
recite the judgment and is not amend- 
able. 

The plaintiff in error resists the motion 
on three grounds: 

lst. That the court has ordered an 
amended return, and that after such order 
it will not quash the writ. 

2d. That the motion to quash is too 
late: that it should have been made at the 
last term of the court. 

3d. That the bond is amendable under 
the statute. The statute regulating the 
proceedings under this writ provides : the 
party intending to apply for such certio- 
rari, shall make or cause to be made, an 
affidavit, setting forth the substance of the 
testimony and proceedings before the jus- 
tice, and the ground upon which an alle- 
gation of error is founded. 2 R.S., 2 ed., 
184, §169. Such affidavit shall, within 
twenty days after rendering of such judg- 
ment, be presented to one of the officers 
therein named; and if such officer shall 





be satisfied that any error affecting the 
merits of the controversy has been com- 
mitted by the justice or jury in the pro- 
ceedings, verdict or judgment, he shall 
allow the certiorari by endorsing his al- 
lowance thereon. §170, §171, 2, 3 and 4, 
prescribes the bond to be given, its penal- 
ty and condition. The certiorari so al- 
lowed, shall be served within ten days af- 
ter allowance, upon the justice by whom 
the judgment was rendered, together with 
the affidavit upon which the same was al- 
lowed, and the bond, and the sum of two 
dollars shall be paid the justice for his 
fees. It also declares, “xo certiorari shall 
be of any effect until all the preceding re- 
quisitions shall have been complied with.” 
§175. 

It is not necessary that the party should 
comply with the strict letter of the statute, 
in order to give this court jurisdiction. 
Under the act of 1824, relative to appeals, 
it was declared, that no appeal shall be of 
any force or effect, nor shall it be received 
by any Court of Common Pleas or May- 
or’s Court, unless notice thereof shall be 
served within ten days as aforesaid. The 
act of 1824 is different from the one under 
consideration. It contained an express 
prohibition against the Common Pleas re- 
ceiving the appeal, unless the statute was 
complied with. Hence a strict compli- 
ance was necessary to give this court ju- 
risdiction. Under the provisions of the 
R. S. relative to certiorari, if the statute is 
not complied with the proceedings are ir- 
regular, and the justice need not make a 
return thereto; but if he does so, this 
court thereby acquires jurisdiction. The 
People ex rel White v. Erie C. P., 6 
Wend., R. 549. Under the present stat- 
ute relative to appeals, it has been held, 
that a party wishing to avail himself of the 
remedy therein provided for, must com- 
ply with it strictly. Carey v. Russell, 4 
Wend., R. 204. The party under the 
statute, relative to certiorari, must present 
the affidavit and writ to the officer within 
twenty days, and must, within thirty days 
from the rendition of the judgment, serve 
the requisite papers on the justice, or his 
proceedings are irregular, and the writ 
may be quashed on motion. The first 
step, that of presenting the affidavit and 
writ, must be taken within the twenty 
days, and the crowning act within the 
thirty days. If this is done, it is in strict 
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compliance with the spirit of the statute, 
which is, to give the party twenty days 
within which the former act may be done, 
and ten additional days within which the 
latter step may be taken. In the case of 
The People v. Alhany C. P., 12 Wend. 
9263, the affidavit was presented within 
tweuty days, but the writ was not pre- 
sented, and the allocatur endorsed, until 
fifty-three days after the rendition of the 
judgment. The writ and affidavit were 
served on the justice within ten days after 
allowance. The writ was quashed on the 
ground that a party intending to remove 
a justice’s judgment by certiorari, must 
present a writ as well as an affidavit for 
allowance, within twenty days of the ren- 
dition of the judgment. That case seems 
decisive of the point, that the presentation 
for allowance must be within the twenty 
days. It was insisted on the argument, 
that the case of The People ex rel Tap- 


pan v. Green, 19 Wend. 511, had virtually 


overruled the case in 12 Wend. Such, 
however, is not the effect of that decision. 
The court held, in that case, that a certio- 
rari would not be quashed, although the 
writ was not served within ten days after 
allowance, provided it was served within 
the thirty days. Although no reason is 
given in the report of this case, yet it evi- 
dently must have been decided upon the 
ground that the spirit of the statute had 
been complied with, when the presenta- 
tion for an allowance was stil within 
twenty days, and the papers served upon 
the justice within thirty days after judg- 
ment. Had the service not been made 
upon the justice within thirty days, that 
decision, under such circumstances, would, 
in principle, have been analogous to the 
one at bar, or to the case of The People 
v. Albany C. P. The first step in the re- 
quirement of the statute not having been 
complied with within the thirty days, the 
proceedings are irregular, and such irreg- 
ularity is available on a motion to quash 
the writ. The case of The People v. Erie 
Common Pleas, 6 Wend. 549, cited on the 
argument, does not, as was supposed by 
the counsel, conflict with this view, for in 
that case the court held, that although the 
defendant, after proceeding to argument, 
could not object that the affidavit was not 
served in time, as this court got jurisdic- 
tion by the return of the justice; yet the 
Common Pleas might have refused to pro- 





ceed, or on application of the defendant 
in error, might quash the writ. The re- 
fusal to quash in that case, was put upon 
the ground that the omission to serve the 
writ was a mere irregularity, which might 
be, and which the defendant in error had 
waived by going to argument. 

The latter case is in affirmance of the 
rule we have above laid down, that the 
omission to comply with the statute is an 
irregularity which may be taken advan- 
tage of by a motion to quash the writ. 
When the allocatur bears date after the 
expiration of the twenty days, this court 
will presume that it was endorsed at the 
date of the presentation of the papers to 
the officer. This presumption is not con- 
clusive, and on a motion to quash the writ 
it may be repelled by proof that the pa- 
pers were presented within the time pre- 
scribed by the statute. The affidavit and 
writ in this case were not presented to the 
officer in time, under the rule of construc- 
tion adopted in such cases. Where the 
computation of time, in a statute, is to be 
from an act done, the first is to be exclud- 
ed. This rule applies to cases of this 
character. Homer v. Liswell, 6 Cow. 660; 
2 Cow. 518. In the computation of stat- 
ute time, Sunday is not to be excluded, 
though that day happens to be the last. 7 
Cow. 147. Under these rules the twenty 
days expired on the 28th day of April. 
The position taken on the argument, that 
this statute was merely directory, and 
therefore a compliance at any time was 
sufficient, is untenable. It is true, as a 
general rule, that when a statute requires 
an act to be done by an officer within a 
certain time, for a public purpose, the 
statute will be taken to be merely direc- 
tory ; and though such officer neglect his 
duty, and allow the time to go by, if he 
afterwards — the duty, the public 
shall not suffer by the delay. See 3 Hill, 
42, and cases there cited. The reason for 
this rule is, that the parties to be affected 
by such omission, before the omission oc- 
curs can have no control over the conduct 
of the officer, and ought not, for that rea- 
son, to be prejudiced by such omission. 
This rule has no application in the con- 
struction of a statute regulating the acts 
of parties themselves, for in such cases the 
reason for the rule ceases. 

The bond in this case was amendable 
under the statute, and the writ would not 
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be superseded on the ground of the mis- 
recital of the judgment. 2 R. S., 556, §34. 
The People ex rel Reynolds v. Renselaer 
C. P., 11 Wend. 174. 

The fact that the court had ordered 
an amended return, does not preclude the 
defendant in error from making this mo- 
tion. The case of Caledonia Co. v. Hoosic 
Falls, 7 Wend. 50, cited on this point, 
does not sustain any such rule. That was 
*a case of common law certiorari, which 
had been allowed by a commissioner when 
it should have been allowed by the court. 
It is true, the court held, in that case, that 
its order directing a supplementary re- 
turn, was a ratification by it of the act of 
the commissioner, and was such an adop- 
tion of the writ as was equivalent to an 
actual allowance by the court itself. This 
decision was based on the ground that the 
question as to the propriety of issuing the 
writ, had been distinctly raised by coun- 
sel and passed upon by the court. This 
having been done previous to the motion, 
it would not quash the writ. The court 
did not pretend to decide, nor did it de- 
cide, that the mere fact of an order for a 
supplementary return, without question as 
to the propriety of issuing the writ, would, 
per se, cure the irregularity, or estop the 
parties. See Note of Reporter, 7 Wend. 
665. Under our general rules, the order 
for an amended return is entered, of 
course, without an application to the 
court and ex parte. In such cases, we 
never pass upon the regularity of the pro- 
ceedings, unless some question is raised 
on that point; nor has the defendant in 
error an opportunity to be heard on that 
question. For this reason the order 
should not debar him of his right to ob- 
ject on the ground of irregularity. The 
objection to the proceedings in this case, 
is one of irregularity, not affecting the ju- 
risdiction of the court. In such cases, the 
defendant in error, if he would avail him- 
self of this objection, must move the first 
opportunity after he discovers the defect, 
or he will be deemed to have waived the 
irregularity. In the case at bar, nothing 
appears upon the face of the papers by 
which we can ascertain when this defect 
first came to the knowledge of his coun- 
sel. This court will, in subsequent cases, 
after the lapse of a term after the return 
is filed, presume that the party or his 
counsel has seen the writ, and will not 





supersede it, unless the party moving shall 
show affirmatively that the motion is made 
at the first term after he discovers his ir- 
regularity, or shall show some sufficient 
excuse for not moving the first opportu- 
nity. 

As this is the first adoption of this rule 
of presumption in such cases, it is proper 
we should confine its application to future 
cases. We will permit the defendant in 
error to present us, at this term, an affida- 
vit disclosing the time when he and his 
counsel first discovered this irregularity in 
the proceedings, if thereby it shall appear 
that this defect was not discovered in time 
to have moved at any previous term; then 
a rule may be entered that the writ be 
quashed, without costs to either party. 
But if such facts shall not be made to ap- 
pear, or the defendant in error shall omit 
to present such affidavit during the pre- 
sent sitting of the court, then this motion 
is denied with costs. 


THE GRANT OF LETTERS OF ADMINIS. 
TRATION HAVING RELATION BACK TO 
THE DEATH OF THE INTESTATE. 

We have before said that there are, at the 

least, exceptions to the doctrine that letters 

of administration relate back to the time 
of the intestate’s decease, and we shall 
show this by one instance, namely, the 
case of an executor de son sort, who af- 
terwards becomes lawful administrator. 
In the earlier cases, indeed, it was held 
that in such a case the acts of the execu- 
tioner de son tort were valid, and that after 
he became administrator he could not re- 
pudiate his act done while executor de 
son tort, which must have been done on 
the principle that the letters of adminis- 
tration referred back to the intestate’s 
death. Thus it is laid down in Kenwick 

v. Burgess, Moor 126, that if a man take 

the goods of the intestate as executor de 

son tort, and sell them, and afterwards ob- 
tain letters of administration, it seems that 

the sale isgood. So in Whitehall v. 

Squire 1 Salk. 295 Holt, 45; 3 Salk. 

161.3 Mod. Rep. 276 Carth. 103; Skin. 

274,S. C., where an intestate had deliv- 

ered to the defendant a horse to depas- 

ture, and the plaintiff, before administra- 
tion granted, desired the defendant to 
bury the intestate decently, who thereup- 
on buried him, and laid out £93 therein: 
and the plaintiff agreed that the defendant 
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should keep the horse in part satisfaction 
of the charges, and for £13, residue 
thereof, he gave him his note; and after- 
wards the plaintiff took administration, 
and brough trovér for the horse. It was 
held by two justices (Holt C. J. diss.) that 
the plaintiff was bound by the agreement, 
and could not maintain the action. Lord 
Ellenborough, in Mountford v. Gibson, 4 
East, 446, says that the principle of this 
last decision, appears to have been, that 
the plaintiff, being a particeps criminis in 
the very act of which he complained, 
should not be permitted to recover upon 
it against the person with whom he col- 
luded. But with all deference to the learn- 
ed Judge, we would submit that the rea- 
son for the conclusion to which the ma- 
jority of the judges arrived at, is, that as 
by a repudiation of the act done by the 
plaintiff while executor de son tort, the de- 
fendant would have sustained a detriment, 
it was consonant to the principles of law 
to hold that the plaintiff could not be al- 
lowed to take advantage of his altered 
character to rescind his own contract. 
We now come to the consideration of 
the cases which are opposed to those above 
referred to, inasmuch as they decide that 
the letters of administration have not re- 
ference to the death of the intestate, so as 
to make valid any act done by the admin- 
istrator previously to his taking out letters. 
There is a case which, though not strictly 
applicable to this part of our subject, we 
may as well mention. It is Parsons v. 
Mayesden, Freem. 152, where it was laid 
down that if a man takes the goods of the 
deceased by the consent of him to whom 
administration is afterwards granted, this 
is no defence, if he is sued as executor de 
son tort. In Stewart, Administrator, &c., 
v. Edmonds, Sitt. after H. T. 1828, coram. 
Abbott, C. J., (Stated 2 Will. Execut., p. 
226), the intestate had sent some plate to 
the defendant, a silversmith, for safe cus- 
tody, and was at the same time indebted 
to him in a sum exceeding the value of 
the plate. The plaintiff, after the death 
of the intestate, and before he obtained 
letters of administration, assented to the 
defendant retaining the plate in satisfac- 
tion of his debt; he afterwards took out 
administration, and brought trover for the 
plate. For the defendant, Wiitehall v. 
Squire, was cited; but the Chief Justice 
held that the assent was not binding on 





the administrator. In the more recent 
case of Doe dem. Hornby v. Glenn, 1 Ad. 
and El. 49, which was an ejectment, it ap- 
peared that the premises were demised 
by the defendant to P. H., his execu- 
tors, &c., for fourteen years, from the 6th 
of April, 1829. The lease contained a 
proviso for re-entry in case the rent was 
unpaid, and that lease should be utterly 
void. P.H. died on the 5th of Novem- 
ber, 1833, and on the 29th of the same 
month, his brother Benjamin, the lessor of 
the plaintiff, took out administration of his 
effects, on the renunciation of the widow, 
and of the other parties entitled. The in- 
testate died in bad circumstances. On the 
19th of November the defendant went to the 
house to ask for half a year’s rent, which 
had been due more than twenty-eight 
days. He there found the lessor of the 
plaintiff, who was about to remove the ef- 
fects of the deceased, and a verbal agree- 
ment was made between them, in the pre- 
sence of the widow, that the defendant 
should abandon the rent, and should there- 
upon have possession of the premises, and 
the lease be cancelled. Upon this agree- 
ment the defendant obtained possession ; 
but, on the 25th of November, the lessor 
of the plaintiff, having then taken out ad- 
ministration, tendered the rent, and de- 
manded that the premises be delivered up 
to him. On the trial the judge was of 
opinion that the defendant could not avail 
himself of the specific agreement with the 
lessor of the plaintiff; first, because it was 
not a valid surrender within the statute of 
Frauds; and secondly, because, if it had 
been so, the lessor of the plaintiff had no 
right to make it before he had taken out 
administration. On motion to enter a ver- 
dict for defendant, Lord Denman observ- 
ed: “The lessor of the plaintiff had no 
power to make the agreement.” And 
Park, J., said: ‘“ He was nobody at the 
time. You seek to conclude him as a 
rightful administrator, by an act alone be- 
fore he had any right.” In delivering 
judgment, Lord Denman said: “ It would 
be very strange to hold that the lessor of 
the plaintiff was bound, after he became 
rightful administrator by an act of the kind 
done by him him while he was an execu- 
tor de son tort. 

Thus, then, the current of modern de- 
cisions evidently tends to show, that any 
acts done by a person who is at that time 
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an executor de son tort, will not be bind- 
ing on him when he becomes clothed with 
the character of a lawful administrator. 
We cannot but think that such a conclusion 
is contrary to the principles of the law, 
inasmuch as it allows a person who has 
taken a burthen on himself to discharge 
that burthen, and is opposed to the maxim 
that a man shall not be allowed to dis- 
charge himself from his engagements by 
an act of his own, to the Bales of 
the party with whom he contracted. 


Tue following statement may serve to 
show how necessary it is to have men of 
the highest attainments as judges. 


A man was indicted in England for a 
capital offence and convicted. So soon 
as the evidence closed, Mr. Kelly (coun- 
sel for prisoner) submitted that although 
the prisoner had committed a misdemean- 
or, yet he could not be convicted of the 
offence charged in the indictment, (capital 
felony.) This he submitted before the 
finding of the jury and after, but the judge 
both times refused to reserve the point. 
He did not rest satisfied with having been 
twice refused; he absolutely went five 
times to the judge to attempt to induce 
him to reserve the point. He waited on 
him in his own private room, and once in 
the middle of the night, and so strongly 
represented the case that the judge, who 
had always received him civilly, intimated 
that it would be unworthy of him to per- 
severe longer in attempting to induce him 
to reserve the point; the time arrived 
when the prisoner was about to suffer 
death, when Mr. Kelly again waited on 
the judge, and besought and implored 
him, and insisted that if he would not 
reserve the point, he would at least write 
to the Chief Justice and ask his opinion 
as to whether the point was good. That 
was the sixth application he had made to 
the judge, and he at length succeeded, 
after ntore than an hour, in inducing him 
to write to Lord Tenterden (Chief Jus- 
tice of the King’s Bench) and Lord Lynd- 
hurst, (the Chancellor,) asking a reply. 
Their answer recommended the reserving 
of the point; the time at which the an- 
swer arrived being only about eight hours 
before the man would have been executed 
if it had not been for that inquiry. A 





respite was obtained. The point reser- 
ved was afterwards argued before eleven 
judges, and they unanimously decided 
that the objection was valid, and the judg- 
ment ought to be reversed, the learned 
judge before whom the case was tried 
having been one of the judges who came to 
that decision! The man who was so near 
suffering, it seems, is now an honest mem- 
ber of society. 


ANECDOTES OF THE BENCH AND THE 
BAR. 


ROMILLY—LOUGHBOROUGH—TENTERDEN, 


Ir is a curious coincidence, that the two 
greatest chancery lawyers of their day, of 
the English bar, should both have been 
forced into the profession by incidental 
circumstances. Romilly says, that what 
principally influenced his decision was the 
being thus enabled to leave his small for- 
tune in his father’s hands, instead of buying 
a sworn clerk’s seat in chancery with it. 
“ At a later period of my life, after a suc- 
cess at the bar which my wildest and most 
sanguine dreams had never pointed to 
me—when I was gaining an income of 
£8000 or £9000 a year—I have often re- 
flected how all that prosperity had arisen 
out of the pecuniary difficulties and con- 
fined circumstances of my father.”’ 


Lord Loughborough (then Mr. Wedder- 
burn) began as an advocate at the Scotch 
bar. In the course of an altercation with 
the Lord President, he was provoked to 
tell his lordship that he had said, as a 
judge, what he could not justify as a gen- 
tleman. Being ordered to make an apolo- 
gy, he refused, and left the Scotch for 
the English bar. What every one thought 
ruin, turned out the very best thing that 
could have happened to him— ~ 

“ There’s a divinity that shapes our ends, 
Rough-hew them how we may.” 

Lord Tenterden’s early destination was 
changed by a disappointment. When he 
and Mr. Justice Richardson were going 
the home circuit, they visited the cathedral 
at Canterbury together. Richardson com- 
mended the voice of a singing man in the 
choir. “ Ah!’ said Lord Tenterden, “ that 
is the only man I ever envied. When at 
school in this town, we were candidates 
for a chorister’s place, and he obtained it.” 
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~ ENGLISH CASES. 





3n Chancery. 





Before the Right Honorable Lord LYNDHURST, 
Chancellor. 


In the matter of CLARKE AND OTHERS.— 
April 11 and November 5, 1845. 


COUNTRY BANK NOTE—JOINT AND SEVERAL 
LIABILITY—DECISION IN HALL V. SMITH, 
> 
1 B. & C. ovERRULED. 


Four partners, J. C., R. M., J. P., and T. S., car- 
rying on business together as bankers, issued 
notes in the following form: 

“TL. Bank. £10. 


“TI promise to pay the bearer on demand ten 
pounds here, or at Messrs. W. & Co., Bankers, 
London, value received. 

“For J. C., R. M., and T. 8. 
“7. a.” 


The firm having become bankrupt, a joint fiat was 
issued against all the partners; held that they 
were jointly liable on the notes so issued, and 
that the holder of such a note had no right of 
proof for the amount of it against the separate 
estate of R. M. 


Tis was an appeal, by way of special 
case, from the decision of the Court of 
Review; the facts sufficiently appear in 
the argument of counsel and the opinion 
of the court. 


J. Russel and W. T'. S. Daniell for the 
appeal. 


Tue decision in Hall v. Smith, 1 B. & C. 
407, is precisely in point. No doubt has 
ever been cast upon it; on the contrary, 
it has been treated as a sound decision in 
subsequent cases. Lee v. Nixon, 1 Adol. 
& Ell. 201; Shipton v. Thornton, 9 Adol. 
& Ell. 314; Bayley on Bills, 5th ed., 51 
n. It must be admitted, that, if all the 
four partners had signed the note, each 
of them would have been separately lia- 
ble; and, if three had signed it, each of 
the three would have been equally so; 
how then is it possibie to escape the con- 
sequence that the one partner, who alone 
signed it, thereby became liable individu- 
ally? Clayton v. Gosling, 5 B. & C. 360; 
Sayer v. Chaytor, Lutw. 695; Marsh v. 
Ward, Peakes, N. P. C. 130. 


M. D. Hill and Chapman, contra.— 
The decision in Hall vy. Smith, is un- 
doubtedly in point, and against the re- 





spondents; but it is contrary to every 
principle of law. Mr. Justice Story, in 
his treatise on partnership, 223, n., ob- 
serves that that decision goes to the very 
verge of the law, and, perhaps, may be 
considered to deserve farther considera- 
tion. It has long been settled, that such 
a note creates a joint liability in the part- 
ners ; Lord Galway v. Matthew, 1 Camp 
403; S. C. 10 East. 364; but Hall v. 
Smith decides that it also creates a sever- 
al liability as regards the party signing it. 
It is, however, a principle of law, that a 
partner has only the power of an agent 
for the purpose of binding his firm, and, 
therefore, although a member of the firm, 
he can only sign as agent for it. In Hall 
v. Smith, the partner was treated as hay- 
ing promised to pay for the firm, whereas 
in such a case the true construction is, 
that he promised on behalf of the firm, 
that the firm will pay. [Lord Chancellor. 
I think that is the grammatical construc- 
tion of the words, taken in connexion with 
the transaction, as disclosing the intention” 
of the parties.]| The same form of note 
is adopted by the Bank of England, the 
cashier of the bank signing for the gov- 
ernor and company ; but it has never been. 
thought that he thereby rendered himself 
personally liable. Every agent, in fact, 
promises, and the only question is, what 
he promises; whether to fulfill the con- 
tract himself, or that his principal shall 
fulfill it. This distinction appears to have 
been lost sight of in Hall v. Smith, a de- 
cision which tends to overthrow the law 
of agency, and to make a mere signing 
clerk liable, while, by parity of reasoning, 
it would render the firm itself exempt 
from liability. 


Lorp Cuancettor.—I should feel great 
difficulty, sitting here alone, in overruling. 
the decision of Hall v. Smith, which was 
the decision of the Court of Queen’s Bench, 
and has never been overruled. But I put 
a different construction on the note before 
I saw that case, and I still retain the same 
impression with respect to it. If that 
case is law, it isa ests liability in the 
party signing, and not a liability as surety. 
I am not aware, whether, since the estab- 
lishment of the court of review, the Lord 
Chancellor has, in any instance, upon the 
hearing of a special case, directed a case 
to be sent to a court of law; but I think, 
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in the present instance, I ought to state a 
case for the opinion of a court of law. 
My impression is, that it was a promise 
by Mitchell that the firm would pay; but 
I think I ought not to overrule that deci- 
sion. 

A case having been sent to the Court of 
Exchequer, a certificate was returned by 
the judges of that court, unanimously af- 
firming the judgment of the Court of Re- 
view. 


Tue Lorp CHANCELLOR said, that in 
consequence of the decision of Bayley and 
Holroyd, J. J., being contrary to that of 
the Court of Review, he had been indu- 
ced to send a case to a court of law, not 
because he himself had entertained any 
doubt upon the question. 


Daniell asked that the appellant’s costs 
might be paid out of the estate. It wasa 
fit case for an appeal, for the decision in 
Hail vy. Smith, stood in the way of the 
judgment of the court below; and, al- 
though that judgment had not been affirm- 
ed, the ground on which it proceeded, 
viz., that of suretyship, had been express- 
ly denied by the court. The rights of a 
number of other creditors, having precise- 
ly similar claims against the bankrupt’s 
estate, were now determined by this ap- 
peal. 


Swanston for the assignees. 


Lorp Cuance.tor.—lI think, consider- 
ing the nature of the question, the bur- 
then of the costs of trying it ought not to 
fall on the appellant. Costs of the appel- 
tant to be fe out of the separate estate. 





The Rolls Court. 


Before the Rt. Honorable LORD LANGDALE, 
Master of the Rolls. 





Lorp Netson v. Lorp Briprort.—July 
6, 7,9 and 10, and Nov. 5, 1845. 


PRACTICE——-EVIDENCE—FOREIGN LAW. 


The court will not receive passages cited from the 
acknowledged authorities for the law of a foreign 
country, upon a question arising in respect to 
that law, as evidence of what the foreign law 
upon that question is, unless the particular pas- 
sages are deposed to by a witness skilled in the 
law of that country upon the question in dispute. 


In this cause, which relates to the right 
of succession to the estates at Bronté, in 





Sicily, bestowed by the king of that coun- 
try on the first Lord Nelson, a question 
arose in respect to the mode whereby the 
English court could obtain a knowledge 
of the Sicilian law. The case came on 
upon exceptions to the master’s report, 
who had rejected certain passages ex- 
tracted either from authoritative collec- 
tions of the Sicilian laws, or from the 
works of writers received as of authority 
in the exposition of those laws in the Si- 
cilian courts, because those passages were 
not supported by the evidence of any per- 
son professionally skilled in the laws of 
Sicily, deposing to them as containing, to 
the best of his belief, a correct view of 
the Sicilian law upon the question in dis- 
pute. The passages thus rejected were 
extracted in part from authorities cited 
by the plaintiff as well as by the defend- 
ants—and which, therefore, might be 
regarded as in some sort of cross-exami- 
nation of the plaintiff’s witnesses—and in 
part from independent authorities cited 
by the defendants alone. The evidence 
of persons skilled in the Sicilian laws was 
adduced to show that the writers cited 
would be received as of authority in the 
Sicilian courts; in fact there was no 
question as to this. Nor was it denied 
that the court might refer to passages, 
cited by a witness skilled in the law of a 
foreign country, from any law or authority, 
as containing the law of that country upon 
any particular question, for the purpose 
of judging for itself whether the passages 
cited did support the conclusion they 
were cited to support; and thus, as far 
as in it lay, checking the fallibility of hu- 
man testimony. The point raised was, 
simply, whether the court would allow 
the acknowledged Sicilian law authorities 
to be used by English lawyers for the pur- 
pose of proving Sicilian law, in like man- 
ner as it will allow our own reports and 
statutes to be used; or whether it was 
necessary that the particular passages re- 
lied upon as showing the Sicilian law 
upon the point in dispute should be re- 
ferred to by some witness skilled in the 
law of Sicily. 

Baron Bode’s case—tried 20th June, 
1844, at bar before the Queen’s Bench, 
not yet reported ; Governor Picton’s case, 
Howell’s State Trials, * * * 466, 491, 
511; Dalrymple v. Dalrymple, 2 Hagg. 
Con. Ca. 81; Trimley v. Viquier, 4 Moore 
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& Scott, 704; the Duke of Sussex Peer- 
age case, 11 Clark & Finelly, 85 ; Storey’s 
Conflict of Laws, § 637; De Vauz v. Steele, 
8 Scott, 637, 6 Bing. N.C.; Warren Has- 
tings’s case, 2 Phillips Evid. 123, 9th ed. ; 
Gage v. Bulkley, Ridg. t. H. 276; and 
Mostyn v. Farrigas, Cowp. 174; were 
cited in the course of the discussion. 


Mr. Tinney, Mr. Gardener, Mr. Roun- 
dell Palmer, and Mr. Lewin, for the ex- 
ceptions ; Mr. Hodgson, Mr. Turner, and 
Mr. Bowyer, for the report. 


Lord Langdale, after taking time to 
consider his judgment, decided that the 
master was right in refusing to receive the 
passages in question. 





Before the Rt. Honorable Sir LAUNCELOT 
SHADWELL, Vice Chancellor of England. 


WETHERRILL v. Naytor. 


ASSIGNEE — FORFEITURE — MISTAKE — RE- 
CEIVER. 


The legal liability of the assignee of a lease, con- 
taining a covenant to insure, to perform the cove- 
nants of the lease, will not deprive him of the 
right to purchase the fee, and take the advan- 
tage of a forfeiture caused by a breach of the 
covenant to insure, if another party has become 
bound in equity to perform the covenant. 

A party will not be relieved against a forfeiture 
caused by the breach of a covenant to insure, 
upon the ground of his having mistakenly sup- 
posed, in consequence of a representation made 
to him by the solicitor of the person who is to 
take advantage of the forfeiture, that the premi- 
ses were insured ; the representation made being 
at the time strictly true. 

A receiver is the officer of the court, not the agent 
cf the parties to the suit, or any of them. 


Tuts was an application for leave to bring 
an action of ejectment against a receiver, 
under the following circumstances : 

In 1803, a Mr. Sirell demised certain 
freehold tenements, in the county of Es- 
sex, for sixty years, to a Mr. William 
Warner, at a rent of £40 a year. The 
lease contained a covenant to insure, on 
the part of the lessee. This lease, in 
1842, was assigned over to a Mr. Weston, 
as mortgagee. At that time the property 
was in occupation of a Mr. Lequeutre, as 
sub-lessee, and he continued in possession 
as such lessee after the assignment to 
Weston. The beneficial owners of the 
lease were four cestui que trusts, of whom 





three had concurred in the mortgage to 
Weston. The fourth, in 1844, filed her 
bill against the trustee, the other cestut 
que trusts, and Weston, for the purpose of 
setting aside the mortgage; and in this 
suit, in the month of May in that year, 
upon the application of the plaintiff, a re- 
ceiver was appointed. In the following 
month, the reversion of the premises was 
put up to auction, and purchased by a 
person of the name of Wetherhill, appa- 
rently for himself, but really, as was al- 
leged, and not denied, only as agent for 
Weston. The conveyance to Naylor of 
the premises, bore date the 29th of Sep- 
tember, 1844; but appeared to have been 
really executed in the month of Novem- 
ber. The insurance of the premises had 
been regularly kept up, according to the 
covenant in the lease, in the usual way, 
by the payment of annual premiums, until 
the summer of 1844, when Lequeutre, the 
tenant, being in pecuniary difficulties, 
made application to a Mr. Clare, who was 
the solicitor of Weston, to renew the in- 
surance for him. This Clare undertook 
to do, and afterwards informed Lequeu- 
tre that he had done, as indeed he had, 
but only for three months instead of for a 
year. Before the expiration of the three 
months, Clare continued the insurance for 
another month; but at the time when the 
conveyance to Wetherhill was signed, it 
appeared that the insurance had expired. 
Lequeutre swore that he supposed the in- 
surance to have been renewed by Clare 
for a year; but he had not inquired of 
Clare for how long a time the insurance 
had been renewed. In this state of things 
Wetherhill presented his petition, alleging 
that he had discovered that the premises 
had been uninsured for several months, 
and therefore, that a forfeiture of the 
lease had occurred, and praying for leave 
to bring an action against the receiver. 


Mr. Wakefield, for the petitioners. 


Mr. Stuart and Mr. Walford, for the 
parties beneficially interested under the 
lease. 


Mr. Shadwell, for the trustee of the 
term, Mr. Beales, the assignee of Le- 
queutre, who was bankrupt. 


The party who would benefit by the 
lease was really Weston; he, as as- 
signee of the lease, was bound to keep up 











156 THE NEW-YORK LEGAL OBSERVER. 





Rolls Court.—Abram v. Ward—Chambers v. Whiteside. 





the insurance, and to accede to the pe- 
tition would in fact be enabling him to 
take advantage of his own neglect of 
duty; the counsel urged, also, that the 
receiver must be considered as the agent 
of Weston, since Weston was one of the 
parties to the suit in which he was ap- 
pointed, and therefore that Weston was 
actually in possession through his agent, 
and consequently bound to keep up the 
insurance. To this his Honor replied, 
that the receiver was the officer of the 
court, and not the agent of any party to 
the suit; if he was Weston’s agent, Wes- 
ton might dismiss him at once. 


Mr. 8. Miller appeared for the defend- 


ant. 


The Vice Chancellor, after observing 
that what Clare had said was not a mis- 
representation, but was strictly true, 
though Lequeutre, by putting his own 
construction upon what was said, had 
been led into error, deferred his judg- 
ment until the deed of assignment to 
Weston should be produced, that he 
might see whether by it Weston was 
bound to keep up the insurance; his Ho- 
nor expressing it as his opinion, that al- 
though the mortgagee of a leasehold can- 
not so take a conveyance to himself as to 
destroy the leasehold, yet it was new to 
him to say that he might not purchase the 
fee and take advantage of any forfeiture ; 
and that the mere legal liability of Wes- 
ton, as assignee of the lease, to keep tip 
the insurance, would not interfere with 
the exercise of this right, if, upon the as- 
signment, Lequeutre had come under an 
engagement to Weston to keep it up. 


AsraM v. Warv—15th Dec. 1845. 


AMENDMENTS OF BILL—ALTERATION IN 
RELIEF. 


Amendment ofa bill, whereby it is converted from 
a bill seeking to restrain a defendant from de- 
feating the plaintiff’s right at law, to one seeking 
relief obtainable only in equity, is not necessarily 
such a variation in the original case as entitles 
the plaintiff to have the original bill dismissed. 


Tuts was a motion, that the amended bill 
might stand as the original bill, and that 
the original bill might be dismissed, on 
the ground that the whole case had been 
changed by the amendments. The origi- 
nal bill alleged a legal title in the plain- 





tiff under a settlement, and prayed an in- 
junction to restrain the defendant from 
setting up an outstanding term to defeat 
the trial of his right at law. The amended 
bill alleged that there was a sum of mo- 
ney due upon the term, and prayed to be 
let in to redeem. 


Mr. Stuart and Mr. Bury, for the mo- 
tion, urged that this was an entire change 
in the object of the bill from relief at law 
to relief in equity. They cited Mavor vy. 
Day, 158. & Stu., Monch vy. Lord Tanker- 
ville, 10 Sim. 284. And onthe question 
of costs, Mounsey v. Burnham, 1 Hare, 22; 

Tatts v. Manning, 1S. & Stu. 421. 


Mr. Bethell, contra. 


Tue Vice CHaAnceLior said, that the 
object of the amended bill appeared to 
him to be substantially the same as that 
of the original one. The title in the 
plaintiff’s was in each case the same. 
They imagined, in the first case, that they 
had a legal right; then the answer set up 
circumstances showing that it was neces- 
sary for them to come into equity for their 
relief, and then they make an altered case 
adapted to the new circumstances. Sup- 
pose they had prayed, in the alternative, 
that the defendants might be restrained 
from setting up the term, if satisfied, or if 
not, that they might be let in to redeem: 
that would be sustainable. The motion 
must be refused. 


Cuamsers v. WuitesipeE.— Dec. 12, 1845. 


MARRIED WOMEN—PAYMENT TO HUSBAND’S 
SOLICITOR. 

The court will not order the payment of money 

belonging to a married woman, which the hus- 


band may be entitled to receive, to the solicitor 
of the husband. 


A PETITION in this case was presented for 
payment of a sum of £241, standing in 
the name of the Accvutant-General, and 
belonging to the petitioner, who was a 
married woman, to the solicitor of her 
husband, upon the usual evidence. 


Mr. Leach, for the petitioner, stated, 
that the husband was abroad, and it would 
be a convenience, therefore, to have the 
order in the form prayed. 


Tue Vice CHANCELLOR said, it was not 
usual to order money to be paid to a 
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party’s solicitor, and the order could not 
therefore be made in that form. It must 
be ordered to be paid to the party himself, 
and he might then execute a power of 
attorney. 


In the Queen's Bench. 

















Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice and the rest of the 
Judges. 


Ricuarps vy. Symonps.— Michaelmas 
Term, 1845. 


TRES PASS——-PLEADING——LIEN. 


Where A deposits a chattel with B as a security of 
the repayment ofa debt, and an agreement to that 
effect is entered into between them, and A, by 
his own wrongful act, and in violation of the 
terms of the agreement, resumes possession of 
the chattel : 

Held, that the lien or special property, which the 
defendant had in the chattel, was not terminated 
by the wrongful act of A, and taat in an action 
of trespass the agreement was admissible in evi- 
dence under the plea that A was not possessed 
of the chattel. 


Trespass. Pleas—1. Not guilty; 2. Not 
possessed.—It appeared from the evidence 
that the plaintiff was indebted to the de- 
fendant in the sum of £9, and an agree- 
ment was entered into between them that 
a cow belonging to the plaintiff should be 
given into the possession of the defend- 
ant by way of security for the re-payment 
of the debt, but that the plaintiff should 
have the liberty of taking the cow every 
day from the field of the defendant, for the 
purpose of being milked. After this 
agreement had been entered into, the 
plaintiff took away the cow, and detained 
it for nearly three weeks, when the de- 
fendant went and retook it, for which an 
action of trespass was brought. The 
cause was tried before Mr. Justice Wight- 
man, when a verdict was found for the 
plaintiff on the first, and for the defend- 
ant on the second issue, with leave re- 
served for the plaintiff to move to enter a 
verdict on the second issue. 


Mr. M. Smith now showed cause. 
It is contended on behalf of the defend- 


ant, that the agreement was not admissi- 
ble under the plea of not possessed, and 
that it was only admissible under the plea 
of leave and licence. The agreement 
gives the defendant a special lien in the 





cow, subject to the right of the plaintiff to 
take it away at certain times. This spe- 
cial property is not divested by the wrong- 
ful act of the plaintiff, committed in vio- 
lation of the terms of the agreement, 
therefore the agreement is admissible un- 
der the plea of not possessed. In Jackson 
v. Cummins, 5 Mee. & Wel. 342, it was 
held, that no lien exists at common law 
for the agistment of milch cows. The 
action was trespass, and the defendant 
pleaded an agreement that the defendant 
should keep the cows until the amount 
for pasturage was paid. Parke B., in his 
judgment, says: “I think, after the re- 
cent decision in Owen v. Knight, 4 Bing. 
N. C. 54, as to the effect of lien in actions 
of trover, the defendant would have done 
better to have pleaded that the plaintiff 
was not possessed of these cows, which 
plea would have been supported by proof 
of the lien, giving to the defendant a spe- 
cial property in them at the time of the 
trespass.” By delivery of the cow to the 
defendant, the property vested in him, 
subject to the condition mentioned in the 
agreement which has never been perform- 
ed. Reeves v. Capper, 5 Bing. N.C. 136: 


Mr. Butt, contra. 


The plaintiff having the general pro- 
perty, the defendant could not deny that 
he was possessed of the cow. The effect 
of the agreement could only be, to give 
the defendant a right to acquire a lien, 
but that lien was not perfect unless ac- 
companied by the possession of the chat- 
tel. A lien and special property are un- 
der the circumstances of the case conver- 
tiable propositions. The cases where a 
right of special property is set up against 
the general owner under the plea of not 
possessed, are confined to instances where 
there is the possession of the chattel, and 
not the mere right to possession. The 
defendant should have pleaded that he 
took the cow by the authority of the plain- 
tiff. This case comes within the princi- 
ple laid down in Whittington v. Boxall, 
5. Q. B. R. 139, and Ashmore v. Harvey, 7 
Car. & Payne, 501. 


Lorp Denman, C. J.—It is now per- 
fectly well established, that a lien may be 
given in evidence under a plea denying 
the property to be in the plaintiff. Then 
under the agreement the cow was given 
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into the possession of the defendant, to 
be kept by him as a security for the re- 
payment of his debt. The right which 
the defendant had was not altered or taken 
away by the privilege which the plaintiff 
had to take the cow away for the purpose 
of milking it. The facts, therefore, es- 
tablish the defendant’s lien; and it is a 
fallacy to say that the wrongful act of the 
plaintiff, not the voluntary act of the de- 
fendant, could deprive him of that lien. 


Mr. Justice WILLIAMS concurred. 


Mr. Justice Wicutman.—The special 
property or lien which the defendant had 
was never lost, he never parted with it 
under the terms of the agreement, and 
the evidence therefore was properly ad- 
mitted. 

Rule discharged. 


[Srrrine in BANC AFTER Trinity TeRM.| 
Birp v. Jones. 


FALSE IMPRISONMENT — MISDIRECTION — 
PLEADING. 


Trespass for false imprisonment. Plea, that plain- 
tiff, before the imprisonment, assaulted defend- 
ant, and that defendant thereupon gave him into 
custody. Replication de injuria. On the trial it 
appeared that a part of a bridge, ordinarily used 
as a public highway, was appropriated for seats 
to view a regatta on the river. Plaintiff insisted 
on crossing along that part. Defendant, being 
clerk of the Bridge Company, placed two police- 
men to prevent him, and he was told he might 
go back into the carriageway, and proceed on 
the other side of the bridge if he pleased. 
Plaintitf would not do so, but remained where 
he was about half an hour. One of them still 
requested him to go back, he endeavored to 
force his way, and in so doing assaulted defend- 
ant, and thereupon he was taken into custody. 
Held. by Patteson, Williams, and Coleridge, J. 
J., that, when plaintiff assaulted defendant, there 
was an obstruction of passage only, and not an 
imprisonment; and that plaintiff ought, there- 
fore, to have replied a right of footway, and ob- 
struction thereof by defendant. Held, by Lord 
Denman, C. J., that there was such a restraint 
of plaintiff’s liberty by force as constituted an 
imprisonment. 


Trespass for an assault and false impris- 
onment. Pleas, first, not guilty ; secondly, 
as to the assault, son assault demesne ; 
and, thirdly, as to the imprisonment, that 
just before the time in the declaration 





mentioned, the plaintiff, with force aad 
arms, made an assault on the defendant, 
and beat, bruised, and ill-treated him, and 
tore his clothes, in breach of the peace, 
wherefore the defendant gave the plain- 
tiff in charge to a constable, who had view 
of the said assault. Replication to the 
last two pleas, de ijuria. At the trial, 
before Lord Denman, C. J., at the Mid- 
dlesex sittings after Michaelmas Term, 
1843, a verdict was found for the plaintiff, 
damages £50. In the following term, 


Thesiger obtained a rule to show cause 
why the verdict should not be set aside, 
and a new trial had, on the ground of 
misdirection, and of the verdict being 
against the evidence. In Trinity Term, 
1844, 


Platt, Humphrey, and Hance showed 


cause, and, 


Sir Frederick Thesiger, S. G., was 
heard in support of the rule. The facts 
of the case and the argument are fully 
stated in the judgments. Buller’s N. P. 
22, 62, and Oakes v. Wood, 3. M. & W. 
150, were cited. 


Cur ad vult. 


At the sittings after Trinity Term, the 
learned judges, not being agreed in their 
opinions, delivered their judgments sepa- 
rately. 


Co.eripGe, J.—In this case, in which 
we have been unable to agree in our 
judgment, I am now to express the opin- 
ion I have formed, and I shall be able to 
do so very briefly, because I have had an 
opportunity of reading over the judg- 
ment of Mr. Justice Patteson. Upon 
those facts, which bring the case up to 
that point upon which his decision turns, 
we are all agreed; and the point with 
regard to which our difference exists is, 
whether certain facts, which may be taken 
to be clear upon the evidence, amount to 
an imprisonment. Those facts, stated 
shortly, and as I understand them, are as 
follows :—A part of a public highway 
was enclosed, and appropriated for spec- 
tators, paying a price for their seats; the 
plaintiff was desirous of entering this part, 
and was opposed by the defendant; but, 
after a struggle, during which no perma- 
nent detention of his person took place, 
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he succeeded in climbing over the inclo- 
sure. ‘Two policemen were then station- 
ed by the defendant to prevent, and they 
did prevent, him from passing onwards in 
the direction in which he declared his 
wish to go; but he was allowed to remain 
unmolested where he was, and was at lib- 
erty to go, and was told he might go, in 
a certain direction, by which he could 
pass. This he refused to do for some 
time, and during that time he remained 
where he had thus placed himself. These 
are the facts, and, setting aside those which 
are not properly brought in question, there 
will remain this: that the plaintiff, being 
on a public highway, and desirous of pass- 
ing along in a particular direction, is pre- 
vented from doing so by the order of the 
defendant; and that the defendant placed 
there policemen, from. whom no unneces- 
sary violence was to be anticipated, or 
such as would be unlawfully done, yet 
they might be expected to execute such 
commands as they deemed lawful with all 
necessary force; but, although thus ob- 
structed, the plaintiff was at liberty to 
move his person, and go in any other di- 
rection, of his own free will and pleasure, 
and no actual force or strength was used, 
unless the obstruction before mentioned 
amounts to so much. I leave out of con- 
sideration the question of right or wrong 
between these parties, and consider what 
would be an imprisonment, either more 
or less capable of justification; and I am 
of opinion, that, in this case there was no 
imprisonment. To call it so appears to 
me to confound the obstruction of the 
plaintiff’s right of passage with the deten- 
tion of his person. A prison cannot ex- 
ist without a boundary on every side, and, 
to be imprisoned, the party must be pre- 
vented from leaving that place within the 
limits of which he is confined. Some con- 
fusion seems to me to arise from consid- 
ering imprisonment of the body as identi- 
cal with mere loss of freedom. It is a 
part of detention and loss of freedom to 
be unable to go wheresoever one pleases. 
But imprisonment is something more than 
mere loss of freedom ; it includes the no- 
tion of restraint within limits defined by a 
wall or any exterior barrier. In Com. 
Dig. “Imprisonment,” (G.j, it is said, 
“every restraint of liberty or freedom 
would be an imprisonment.” For this 
the authorities cited are, 2 Inst. 482, and 





Cro. Car. 210; but, when these are refer- 
red to, it will be seen that nothing was 
intended inconsistent with what I have 
ventured to lay down. In both, it is 
clear the rule seems to point out that a 
prison was not necessarily what is com- 
monly so called, a place locally defined, 
and provided for the reception of prison- 
ers. Lord Coke comments on the Statute 
of Westminster, 2, in these words: “ A 
restraint of liberty of a free man is an im- 
prisonment, although he may not be with- 
in the walls of any common prison.” The 
passage in Cro. Car. occurs in a curious 
case, in which some person had escaped 
from the gate-house, to which he had been 
committed by the king; and the question 
was, whether, under the circumstances, 
he had been there imprisoned. Owing to 
the kindness of others, and through the 
favor of the keeper, he had not, except on 
one occasion, ever been within the walls 
of the gate-house. The opinion, express- 
ed somewhat singularly in the decision of 
the court, was, that his own voluntary re 
turn to the gate-house had made him pris- 
oner. The resolution referred to is this : 
that the prison of the king’s-bench is not 
any local prison confined to any place. 
Any place where any person is restrained 
of his liberty is a prison, and, if one takes 
another and confines him, he is said to be 
in prison. In a case of this sort, which 
is elementary, I am unwilling to put any 
case hypothetically, but I wish to meet 
one suggestion which was put for avoid- 
ing any difficulty that cases of this sort 
might seem to suggest. In answer to the 
objection, that to hold the present case to 
amount to an imprisonment, would turn 
every obstruction to the exercise of a right 
of way into an imprisonment, it was said 
that there must be something like personal 
menace or force in addition, and with this 
it would amount to an imprisonment. I 
apprehend that is not so. If, in the course 
of the night, both ends of a street are wall- 
ed up, and there is no egress from the 
houses but into the street, I should have 
no difficulty in saying that the inhabitants 
were thereby imprisoned ; but if only one 
end were walled up, and an armed force 
stationed outside to prevent any scaling 
of the wall, I should think it equally clear 
there would be no imprisonment. Ifthere 
were, the street would obviously be the 
prison, and yet it is clear that no ore 
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would be confined to it. Knowing that 
Lord Denman entertained an opinion di- 
rectly the contrary of this, I was under 
some serious apprehension in forming my 
opinion ; although, if a doubt exists, I 
have not been able to discover what it is : 
and I am bound to state, that, according 
to my own view of the case, the rule 
should be absolute for a new trial. 


Wituiams, J.*—I also have had the 
benefit of seeing, and beg leave to refer to 
what my brother Patteson has written ex- 
plaining the manner in which the whole 
question is to be viewed, and showing 
that it depends on whether the following 
facts constitute an imprisonment in point 
of law: A part of Hammersmith-bridge 
that had been used as a public foot-path, 
was appropriated to seats, and separated 
for that purpose. The plaintiff insisted 
in passing along the path so appropriated, 
and attempted to climb over the fence. 
The defendant, who is a clerk of the 
bridge-company, pulled him back, but he 
succeeded in climbing over the fence. 
The defendant then. stationed two police- 
men, who prevented him going the way 
he wished to go; but the plaintiff was, at 
the same time, told he might go back into 
the carriageway and proceed on the other 
side of the road if he pleased: the plain- 
tiff refused to do so. If a partial restraint 
of the will be sufficient to constitute an 
imprisonment, such, undoubtedly, took 
place here; he wished to go into a par- 
ticular direction, but was prevented, at 
the same time another course was open 
to him. As to the meaning of the word 
“imprisonment,” and the usual definition 
given to it, there can be little doubt, and, 
as far as I am aware, none such exists 
upon the present occasion; but the diffi- 
culty arises in the application of the gen- 
eral rule to the facts of the particular 
case. Every confinement of the person 
is an imprisonment, whether he be con- 
fined to a prison, or a part of a house, or 
in the stocks, or even by forcibly detain- 
ing one in the streets, which seems to im- 
ply the application of force more than is 
really necessary to constitute an imprison- 
ment. Lord Coke speaks of imprison- 
ment in law as well as imprisonment in 


* His Lordship was absent, but his judgment 
was read by Coleridge, J. 





deed : there may be a constructive as well 
as an actual imprisonment; there need 
not be actual violence, and personal force 
may not be needed. If a bailiff, as in the 
case in Bull, N. P. 62, says to a man, 
“You are my prisoner, I have a writ 
against you,” upon which he submits, and 
goes with him, that is an arrest, although 
the bailiff never touched him, because he 
submitted to the process. So, if a per- 
son should direct a constable to take an- 
other into custody, and that person should 
be taken into custody, and they walk to- 
gether in the direction pointed out by the 
constable, that is constructively an im- 
prisonment of that person, although no 
actual force may have been committed. 
Though little is said, much is understood, 
and the party arrested in the manner 
above supposed, feels he has no option, 
no power but the power of going in the 
direction prescribed to him; and if the 
constable or bailiff have actually allowed 
him no return or deviation from the course 
prescribed as open to him, it is an entire 
restraint upon the will, and, I apprehend, 
constitutes an imprisonment. In the pass- 
age cited from Bull, N. P. 62, it is re- 
marked, it would be no arrest unless the 
bailiff actually laid hold of him, for obvi- 
ous reasons. Suppose (and the supposi- 
tion is, perhaps, objectionable) any per- 
son erected an obstruction across a pub- 
lic passage in any town, and another who 
had a right of passage to be opposed in 
his exercise of that right, and after some 
delay to be compelled to take a circutous 
route to his place of destination, I do not 
think that, during such detention, such 
person was under imprisonment, or could 
maintain an action for false imprisonment, 
whatever other remedy might have been 
open to him. I am desirous to illustrate 
my meaning, and to explain the reasons 
why I consider the imprisonment in this 
case is not complete; the reason shortly 
is this: 1 am aware of no case, or any 
definition, that warrants the supposition 
of a man being in prison during the time 
he has some escape open to him if he 
chooses to avail himself of it. 


Parreson, J.—This is an action of tres- 
pass for an assault and false imprisonment. 
The pleas were, as to the assault, son as- 
sault demesne; as to the imprisonment, 
that the plaintiff, before the imprisonment, 
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assaulted the defendant, and that the de- 
fendant thereupon gave him into custody. 
The replication is de injuria to each plea. 
This puts in issue, as to the first plea, who 
committed the first assault; as to the se- 
cond, whether the imprisonment was be- 
fore or after the assault, if any, committed 
by the plaintiff. Supposing the defendant 
to have made the first assault, and the 
plaintiff's assault to have followed, and 
much continuous assaulting to have taken 
place, the plaintiff must succeed on the 
issue as to,the first plea; and supposing a 
continuous imprisonment to have been 
established on an assault by the plaintiff, 
and the assault was after, and not before 
the imprisonment, the plaintiff must suc- 
ceed on the issue as to the second plea. 
If, on the other hand, the plaintiff did as- 
sault the defendant before the imprison- 
ment, then he was entitled to the issue as 
to the second plea, even if the assault be 
justifiable, because in that case he should 
have replied justification ; as, for instance, 
that he was in the exercise of the right of 
way, or other matter of, justification. 
Now, the facts of the case appear to be 
as follows: A part of Hammersmith 
bridge, ordinarily used as a public high- 
way, Was appropriated for seats to view a 
regatta on the river, and separated for the 
purpose by a temporary fence: the plain- 
tiff insisted on crossing along the part so 
appropriated, and attempted to climb over 
the fence. The defendant being clerk of 
the bridge company, seized his coat and 
attempted to pull him back : the plaintiff, 
however, succeeded in climbing over the 
fence. The defendant then placed two 
policemen to prevent him; and he was 
told that he might go back into the car- 
riage-way, and proceed on the other side 
of the bridge, if he pleased. The plain- 
tiff would not do so, but remained where 
he was about half an hour. One of them 
still requested him to go back: he endea- 
vored to force his way, and in so doing 
assaulted the defendant, and thereupon he 
was taken into custody. It is plain from 
these facts that the first assault was com- 
mitted by the defer.dant, when he tried to 
pull the plaintiff back when he was climb- 
ing over the fence; and, as the jury have 
found the whole transaction to be continu- 
ous, the plaintiff will be entitled to retain 
the verdict as to the issue on the first plea. 
Again, if what passed when the plaintiff 





assaulted the defendant was, in law, an 
imprisonment of the plaintiff, that impri- 
sonment was undoubtedly continuous, and 
the assault by the plaintiff would not be 
before the imprisonment, but during it, 
and the attempting to escape from it; and 
the plaintiff would, in that case, be enti- 
tled to maintain the verdict which has 
passed on the second issue; but if what 
passed is not, in law, an imprisonment, 
then the plaintiff ought to have replied a 
right of foot-way, and obstruction thereof 
by the defendant; and not having so re- 
plied, he is not entitled to a verdict: so 
that the case is reduced to the question, 
whether what passed before the assault 
by the plaintiff was not, or was, an impri- 
sonment of the plaintiff in point of law. 
I have no doubt that, in general, if a man 
compels another to stay in any given 
place against his will, it is an imprison- 
ment, just as much as if he locked him up 
in a room; and I agree that it is not ne- 
cessary, in order to constitute an impri- 
sonment, that a man’s person should be 
touched. I also agree, that compeiling a 
person to go in one direction against his 
will may amount to an imprisonment; but 
I cannot bring my mind to the conclusion, 
that, if one man wilfully obstructs the 
passage of another in a particular direc- 
tion, whether by threat or personal vio- 
lence, or otherwise; leaving him at liberty 
to stay where he is, or go in any other di- 
rection, he can be said to imprison him. 
He does him wrong undoubtedly; and if 
there was a right to pass in that direction, 
he would be subject to an action on the 
case for obstructing the passage, or for 
an assault, if the party persisted in going 
in that direction and he touched his per- 
son, or so treated him as to amount to an 
assault. Imprisonment is a total restraint 
of liberty of person; and partial obstruc- 
tion of the will, whatever inconvenience 
may arise, falls very short of this. The 
quality of the act cannot depend on the 
right of the other party ; if it be an impri- 
sonment to prevent a man passing along a 
public highway, it must be equally so to 
prevent his passing along the footway of 
a bridge, unless he be committing an act 
of trespass. A case is stated to have been 
tried before Chief Justice Tindal, involv- 
ing this question; but it appears the 
plaintiff was compelled to stay and hear 
a letter read against his will, which was a 
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total restraint of his liberty whilst the let- 
ter was read. I agree with the definition 
in Selw. N. P. tit. “ Imprisonment,” (p. 
907, 10th edit.) which is, that “false im- 
prisonment” is a restraint on the liberty 
of the person without lawful cause; either 
by confinement in person, stocks, house, 
&c., or even by forcibly detaining the 
party in the streets against his will. He 
cites Thorp, C. J., 22 Assize, fol. 104, pl. 
85. The word he there uses is “ arét,”’ 
which appears to me to include a detain- 
ing; and Selwyn uses it as meaning not 
only merely preventing a person from 
passing along. Upon the whole, I am of 
opinion the only imprisonment proved is 
that which occurred when the plaintiff 
was taken into custody, after he as- 
saulted the defendant, and that the se- 
cond plea was made out. I think the rule 
for a new trial, therefore, should be made 
absolute. 


Lorp Denman, C. J.—I am extremely 
sorry that I differ from my learned bro- 
thers; but after much communication to- 
gether, I really cannot find it possible for 
me to give up the opinion which I enter- 
tained in the first instance. I cannot 
doubt that I am wrong, and that my 
learned brothers are right; but, on such a 
question as this, I feel bound to express 
the opinion I entertain. It appears to me, 
however, from the very language used by 
my learned brothers, and from the facts 
which are found in the case, that the im- 
prisonment was made out in this case by 
the evidence, which was perfectly clear 
and satisfactory. I take it, that the im- 
— of my mind has been led wrong 

y a circumstance which I always look at 
with very great disapprobation. The 
Hammersmith bridge company thought 
proper to raise money by obstructing the 
public footway, and the plaintiff chose to 
exercise his right over that footway ; they 
thought proper to employ policemen to 
effect their object, so giving an appear- 
ance of lawful authority to an act which, 
I think, doubly unlawful—restraining the 
liberty of the subject and extorting mo- 
ney. The party in question endeavored 
to get into this inclosure, which he had a 
right to do on either side of the road, and 
they endeavored to pull him back by an 
assault; and the moment he got into it 
they stationed two policemen, with direct 


information to tell him that he should 
move only in one direction. It appears 
to me that, if he had moved in that direc- 
tion, it would have been precisely the 
same thing as if the two policemen had 
taken the man by the collar and dragged 
him on in that direction. Telling the in- 
dividual he should go there and nowhere 
else, with a force capable of carrying. that 
into effect, and which they had ready to 
act under their orders—this would, in 
truth, have been an act of restraint of his 
person; and I can find no legal definition 
of false imprisonment, except unlawful 
restraint by force, on the part of one sub- 
ject against another. Selwyn’s definition 
has been stated ; it is copied from Buller’s 
Nisi Prius, and it particularly shows that 
it is not by any technical description of 
the word; and I certainly was quite un- 
aware that any boundary was necessary 
to constitute an imprisonment. But it is 
said, in general terms, and I see no reason 
for disputing it, that every restraint of a 
man’s liberty under the custody of an- 
other, either in the stocks or in the streets, 
is, in law, an imprisonment; and wher- 
ever that is done without authority, it is 
false imprisonment, for which the law 
gives an action. The language is of very 
large construction, because an imprison- 
ment is complete without touching the 
person, and without locking him up in a 
room, where he neither touches the indi- 
vidual nor the individual touches him; it 
was not only held imprisonment, but im- 
prisonment including assault and battery. 
The language of Thorp, C. J.,in the year 
book, called “The Book of <Assizes,” 
which is quoted, is, “‘ Imprisonment is said 
to be in every cause where a man is as- 
saulted or is arrested by force, or against 
his will, be it in a high street or else- 
where, though he be not imprisoned in a 
house,” &c. It seems that, even then, 
there was some doubt whether an impri- 
sonment itself must not be within particu- 
lar walls; but in those early times, it was 
discovered that the restraint of a man’s li- 
berty by force is the only reasonable defi- 
nition that can be given to an imprison- 
ment. It is said, in this case, that the 
plaintiff was at liberty to go in some di- 
rection. I do not know that he was so at 
liberty. If a man deprives me of my free- 
dom, and dees not give me free passage 





through my own house, how can I tell he 
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would not restrain me when [ offer to ex- 
ercise the right"which he, for a moment, 
promises to permit me to exercise. His 
telling me that I may go in another direc- 
tion, appears to me a matter of perfect in- 
difference, provided the restraint on my 

erson is, in the first instance, made out. 
What does it signify to me if I am told to 
go, but not to exercise my right to go in 
a particular direction? The party may 
allow me to do every thing else in the 
world, yet if he, by direct means of force 
to be immediately employed, prevent me 
from doing that which I have a right to 
do, it seems to me that is, in itself, the 
application of direct force, and I can view 
it in no other light. I may be locked up 
in a room, and told, “‘ Although I prevent 
your going out of the door, you are quite 
free to go out of the window, and you 
may subject yourself to the inclemency of 
the weather.” That is doing me a wrong, 
and it is a wrong without obstruction, yet 
it is a wrong by the prevention of the ex- 
ercise of my personal liberty. I am told 
I may have an action on the case for it. 
I cannot conceive it should be necessary 
to make a new writ for such an action on 
the case. Suppose a man prevents me 
going where I have a right to go, am I to 
sue per quod he obstructed my right of 
way only, and for that reason am I to 
show a special damage as the ground of 
action? I think the answer would be, 
“You shall not have an action on the 
case; you shall not build your right upon 
the special damage, because you may 
show that an injury has arisen by the re- 
straint of your person, and for that re- 
straint you have an action of trespass, 
assault and false imprisonment, and not 
an action on the case, which implies some 
lawful act producing unlawfully an injury 
to me.” I think that here all was unlaw- 
ful, as well as continuous. I cannot, how- 
ever, but feel very sorry we have not been 
able to adopt the same view of this case. 
We are all extremely desirous to agree 
where it is possible, and we are sensible 
of the great value of unanimity in judicial 
decisions, because it is impossible for dif- 
ferences to take place without undermin- 
ing in some degree the authority of judi- 
cial decisions. I have, certainly, in many 
instances, not only been perfectly con- 
vinced by reasoning, and have been ready 





to admit my wrong in my first impres- 


sions, but I have often sacrificed my own 
opinion to those opinions which I consi- 
der authorities, in points upon which I 
have less right to judge than others ; but, 
in this case, we are quite upon first prin- 
ciples, or rather, I should almost say, upon 
the understanding of simple and distinct 
legal language; and I think that every 
unlawful restraint of the person by direct 
force is an imprisonment. I therefore 
think that the rule should be discharged ; 
but, as the rest of the court are of a differ- 
ent opinion, it must be made absolute. 


Rule absolute. 





[PRACTICE COURT.} 
Before M. Justice PATTESON. 
Juss v. Evuis. 


PLEADING—-NEW ASSIGNMENT, WHEN NE- 
CESSARY. 


1f to an action for goods sold and delivered a gene- 
ral release be pleaded, the plaintiff is not, under 
a replication of “non est factum,” entitled to 
show that the debt specified in the particulars of 
demand, and in respect of which the action is 
brought, was excepted from the operation of the 
release, and in order to do so a new assignment 
is necessary. 


Dest.—The particulars of demand claim- 
ed £9 14s 7 1-2d for two pieces of “‘ blue 
pilot,” delivered on Nov. 20th, 1844, and 
numbered respectively 1889 and 1890, 
and to a declaration for £10 due for goods 
sold and delivered, and an account stated, 
the defendant pleaded : 1st, Never indebt- 
ed; 2d, That after the accrual of the 
causes of action, to wit., on, &c., 1845, the 
plaintiff, by a certain indenture, sealed, 
&c., and now shown to the court here, 
released the said causes of action to the 
defendant. The plaintiff joined issue on 
the first plea, and as to the second, replied 
“ Non est factum.” 

At the trial, before Mr. Secondary 
James, it appeared that after the goods in 
question were delivered, the plaintiff and 
the other creditors of the defendant agreed 
to accept a composition of 6s in the pound, 
and in support of the second plea the de- 
fendant produced a deed of composition 
executed by them, and dated January 15, 
1845, whereby they released him from 
debts set opposite to their respective 
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names, and from all actions, &c., in re- 
spect thereof. The sum of £142 2s 3d 
was set opposite to the plaintiff’s name, 
but of what that sum was made up did not 
appear in the deed, nor was the debt in 
question anywhere specifically mentioned 
therein. In answer to this, the plaintiff 
gave evidence showing that the debt men- 
tioned in the particulars was not included 
in the release. The learned Secondary, 
however, being of opinion that in order to 
let in such evidence, a new assignment 
was necessary, the plaintiff elected to be 


non-suited, leave being reserved to him to’ 


move to set it aside. 


H. Wilde moved accordingly, and con- 
tended that the issue raised by the repli- 
cation of “ Non est factum,” was not, un- 
der the circumstances of this case, con- 
fined to the question of whether the deed 
was or was not executed by the plaintiff: 
but that the issue was, whether the deed 
was intended to release the debt specified 
in the particulars. Simons v. Johnson, 3 
B. & Ad. 175; Moses v. Levi, 4 Q. B. 213. 
By the rules of pleading, the plaintiff, be- 
ing a party to the deed, could not have 
replied that the “ plaintiff did not release,” 
Taylor v. Needham, 2 Taunt. 278, Ste- 
phen Pl. 3d ed. 196; and a new assign- 
ment is only necessary when the defend- 
ant may have been misled by the form of 
the plaintiff’s complaint ; but here, con- 
sidering the terms of the particulars of 
demand, it is impossible that such could 
have been the case. 


Cur. adv. vult. 


Patrtreson, J.—The particulars of de- 
mand were no part of the declaration, and 
as the declaration was general and the 
release was not restrained to any particu- 
lar goods, the plaintiff ought to have new 
assigned. 

Rule refused. 





Townsenp v. Smita.—Nov. 24, 1845. 


PLEA OF NUL TIEL RECORD— CONCLUDING 
TO THE COUNTRY—FRIVOLOUS DEMURRER. 


If a plea of nul tiel record conclude to the country, 
the plaintiff may reply without regard to the im- 
proper conclusion, and is not bound either to join 
issue to the country, demur, or move to strike 
out the improper conclusion; and a demurrer to 


a replication, upon the ground of its having dis- 
— such a conclusion, was set aside as fri- 
volous. 


Dest upon a replevin bond; and the de- 
claration having set forth in the usual 
manner, a judgment in the Queen’s Bench 
in favor of the defendants in replevin, (the 
present plaintiffs,) the now defendant (the 
plaintiff in replevin) pleaded nul tiel re- 
cord, concluding thus :—‘ And of this the 
defendant puts himself upon the country.” 
Thereupon the plaintiffs made up and de- 
livered an issue containing a replication 
“that there is such a record as the plain- 
tiffs have alleged, and this they are ready 
to verify by the said record, when, where, 
and in such manner as the court here shall 
order,” &c.; and the issue was accompa- 
nied by a notice that the plaintiffs would 
on November 24, produce the record in 
court. The defendant, however, returned 
the notice, stating that he retained the 
issue as a replication only, and demurred 
specially to the replication upon the 
ground that the defendant having conclu- 
ded his plea to the country, the plaintiffs 
were bound either to accept an issue to 
the country, or to demur to the plea. 


Rawlinson showed cause against a rule 
for setting aside the demurrer as frivilous, 
and contended, that whether the plea was 
well or ill concluded, the demurrer must 
stand, for the plaintiffs had no right to 
plead over the issue tendered by the de- 
fendant, and substitute a different mode 
of trial in the replication; and that they 
should either have joined issue to the 
country, demurred to the plea, or have 
applied to the court to strike out the im- 
proper conclusion contained in it. Ste- 
phens, Pl. 3d ed. 238, note e. 


Fitzherbert, contra. 

The conclusion to the country, in the 
defendant’s plea, is a mere artifice te en- 
trap the plaintiffs, whose only course was 
to reply as they have done, and had they 
adopted any other the term would:have 
been lost. The conclusion to the country 
in the plea is mere surplusage, and if it 
were struck out, the plea would be per- 
fectly good without the addition of any 
other conclusion ; it having been held, 
that pleas merely in the negative need not 
be concluded with a verfication. Boden- 
ham v. Hill, 7 M. & W. 274; Atwood v. 





Taylor, note by Manning, Sergeant, 1 M 
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& G. 288, note a. [ Patteson, J—If a plea 
of set-off were wrongly concluded to the, 
country, could you reply nil debet? I 
think not.] Perhaps not; but it is sub- 
mitted that if it concluded first with a 
verification, and then to the country, such 
a replication would be good. 


Parreson, J.—As the plea would have 
been good without any conclusion at all, 
[ think that the conclusion to the country 
may be rejected as unnecessary. The 
replication, therefore, is proper, and the 
rule must be absolute for setting aside the 
demurrer as frivolous. 


Rule accordingly. 


Fitzherbert then called for the record, 
and the plaintiffs recovered judgment. 


Wituiams v. WELSH AND ANOTHER.— 
Nov. 25, 1845. 


AFFIDAVIT SWORN BEFORE CONSUL. 


A British consul, resident abroad, has authority to 
administer oaths and take affidavits only in those 
cases in which oaths and affidavits may be taken 
and administered by a magistrate in England. 
Held, therefore, that an affidavit of service of a 
rule to show cause, sworn before the British 
consul at Paris, is not receivable. (a) 


Swann had obtained a rule to show 
cause why a scire facias should not issue, 
to revive a judgment more than fifteen 
years old; and he now (Nov. 24) moved 
to make the rule absolute, upon (amongst 
others) two affidavits—one of them being 
an affidavit of service of the rule nist 
upon one of the defendants in Paris, 
and purporting to have been sworn before’ 
and sealed by the British consul resident 
in that city; and the other, an affidavit 
made by a gentleman in the Foreign Office, 
in Downing-street, verifying the signature 
and seal of the consul, and deposing that 
the person before whom the last mention- 
ed affidavit was sworn held that office. It 
was submitted that an affidavit of service, 
so sworn and verified, is properly receiva- 
ble, inasmuch as by the law of France no 
magistrate in that country could adminis- 
ter an oath. It is true that in exparte 
Lady Hutchinson, 4 Bing. 606, the Com- 
mon Pleas held, that an affidavit of the 
caption of a fine, taken before a British 


(a) See Warren v. Swinborne, vol. 3, N. Y. Leg. 
Ob. 331. 





consul at Boulogne was insufficient ; but 
in the subsequent cases of Davy v. Malt- 
wood, 2 M. & G. 424, and in re Pickers- 
gill, 6 M. & G. 250, that court received 
affidavits verifying certificates of the ac- 
knowledgment of deeds by married wo- 
men, under the statute 3 & 4 W. 4. c. 74 
se¢. 85, although in the former case the 
affidavit was sworn at St. Petersburg, be- 
fore the British consul there resident, and 
in the latter at Moscow, before a person 
described as the “ minister of the British 
chapel, Moscow.” [Patteson, J—In Le 
Veux v. Berkeley, 2 Dowl. & L. 31, we 
seem to have held, that the British consul 
at Paris has no authority to take affidavits 
in general.] But in that case neither Da- 
vy v. Maltwood, nor the fact that in France 
a magistrate has no power to administer 
an oath, were brought under the notice of 
the court. [Patteson, J—A consul de- 
rives his authority to administer an oath 
from the stat. 6 Geo. 4 c. 87, sec. 20, and 
in ex parte Lady Hutchinson it was deter- 
mined that this statute only gave him au- 
thority to administer such oaths as might 
be administered by a magistrate in Eng- 
land. Now an English magistrate would 
have no power to take such an affidavit as 
that in question.] Nor would he to take 
affidavits in lunacy; yet in Dyce Som- 
bre’s case many afhdavits, sworn precisely 
as in the present case, were received by 
the Court of Chancery. [Patteson, J—I 
do not see how the Court of Chancery, or 
any other court, can give authority to ad- 
minister an oath. The recent cases in the 
Common Pleas arose upon ex parte pro- 
ceedings, under the statute 3 & 4 Will. 4 
c. 74. This is a very strong measure, and, 
if sanctioned, would go the length of au- 
thorising an affidavit to be sworn before 
any consul in the world, or even before a 
captain of a ship on the high seas.] 


Cur. adv. vult. 


Patreson, J.,on November 25th, said, 
I have spoken to the Lord Chief Justice 
of the reat Pleas upon the recent 
cases in that court, and his Lordship 
thinks that the practice allowed by them 
was not intended to extend beyond cases 
of acknowledgment under the statute 3 & 
4 W. 14, c. 74, in which it had been 
thought that the usual rule might be re- 
laxed. So Le Veux v. Berkley is directly 
in point; and consequently, the affidavit 
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in question, as at present sworn, is insuffi- 
cient. 
Afterwards, upon ¢he application of 
Swann, 
The rule was enlarged. 


Before the Rt. Honorable LORD DENMAN, C. J., 
and the rest of the Judges. 


Basset vy. Pearce, Michaelmas Term, 
1845. 


TROVER — CONVERSION——-LEAVE AND LI- 
CENSE. 


A.,a wharfinger, delivered goods to B. by mistake, 
who, when the mistake was discovered, had sold 
a portion of them, but who offered to give up 
the remainder and pay a reasonable sum for 
those sold. Held, that under the plea of leave 
and license there was a conversion, by disposing 
of part of the goods after the mistake had been 
discovered; and that the qualified property 
which A. had in the goods, was not terminated 
by delivery to B. under a mistake. 


Trover. Plea: 1. Not guilty; 2. Not 
possessed; 3. Leave and license. The 
case was tried before Lord Denman, C. 
J., at the sittings in London after last 
Trinity Term. The plaintiff was a wharf- 
inger, who received certain crates of 
earthenware, marked in such a manner as 
induced him to believe they were intend- 
ed for the defendant, who was a dealer in 
such goods. The defendant thought the 
crates were not intended for him, but the 
plaintiff said they must belong to him, and 
accordingly sent them to his premises. 
The defendant unpacked the goods and 
had disposed of a portion of them, when 
the plaintiff discovered that a mistake had 
been committed, and that they were in- 
tended for another person. The plaintiff 
then requested the defendant to restore 
the goods, when he was unable to do so, 
having sold a portion of them, but he was 
willing to restore the remainder and to pay 
a fair and reasonable price for the portion 
that he had sold. This offer was refused, 
and a verdict was passed for the plaintiff. 


Mr. Bramwell now moved for a rule to 
show cause why there should not be a 
new trial, on the ground of misdirection 
of the learned judge. The action of tro- 
ver assumes that the plaintiff has some 
good ground of complaint. As against a 
wrong-doer, the plaintiff might have a 
good cause of action; but there was no 





(conversion on the part of the defendant, 


except that which took place by the leave 
and license of the plaintiff. The plaintiff, 
as wharfinger, had only a qualified pro- 
perty in the goods, and that had ceased 
when he voluntarily gave up possession of 
them to the defendant. In case the pro- 
perty had consisted of goods of a perish- 
able nature, such as wine, and that had 
been consumed, the plaintiff could not 
have supported the action of trover. 


Mr. Justice Witi1ams.—I think the 
action of trover can be supported. When 
the plaintiff discovered the mistake he had 
aright to see it rectified. I think there 
was a conversion when the defendant re- 
fused to deliver up that portion of the 
goods which remained unsold. 


Mr. Justice CoLertpee.—I think there 
was a conversion, and that the plaintiff 
has a right to retain the verdict, on the 
plea of leave and license. After the mis- 
take was discovered by the plaintiff, part 
of the goods was disposed of by the de- 
fendant, which would amount to a con- 
version. I do not think that the special 
property which the plaintiff had in the 
goods, is limited in the manner contended 
for by Mr. Bramwell. The leave and li- 
cense of the plaintiff was shown to arise 
out of a mistake. 


Mr. Justice Wieutman.—This case 
turns on the plea of leave and license. | 
do not think that the qualified property in 
the goods ceased when there was a deliy- 
ery by mistake. Then there was a leave 
and license for a certain period, which 
was determined by discovering the mis- 
take, and part of the goods were disposed 
of afterwards. 


Lord Denman, C. J., concurred. 


Rule refused. 


In the Exchequer. 





Before the Rt. Honorable Sir FREDERICK POL- 
LOCK, Lord Chief Baron, and the rest of the 
Barons. 


GASKELL vy. SEFTON. 
SHERIFF’S FEES—KEEP OF HORSES SEIZED. 
A sheriff having seized horses under a fieri facias, 


a third party claimed them; whereupon an in- 
terpleader order was made, directing the sheriff, 
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upon payment of a certain sum into court, and 
oF his possession money, to deliver the horses 
to the claimant. Held, that the sheriff had no 
right to detain the horses until he was paid for 
their keep. 


A rue had been obtained calling on one 
Webster, an officer of the sheriff of West- 
moreland, to show cause why he should 
not refund to one J. Sefton the sum of 
three guineas, alleged to have been ex- 
torted from him as fees, under color of a 
writ of fieri facias. It appeared that the 
sheriff having seized certain horses by vir- 
tue of awrit of fi. fa., J. 5. set up a claim 
to the horses, upon which the sheriff took 
out a summons under the Interpleader 
Act, (1 & 2 Will. 4, c. 58, sec. 6,) and on 
the 27th August, 1845, Platt, B., ordered 
“that on the claimant paying into court 
the sum of £30, or finding security to that 
amount, and on payment to the sheriff of 
the possession money from the date of the 
order, the sheriff should withdraw from 
possession of the goods seized—the plain- 
tiff to pay the possession money up to the 
date of the order, and the claimant from 
thence until the payment of money into 
court or security given; and that in de- 
fault thereof, the sheriff to be at liberty to 
sell the goods and pay the proceeds of the 
sale into court; that a feigned issue be 
tried at the next Assizes of Westmore- 
land, between J. S., the claimant, and the 
plaintiff in the action, as to whether the 
goods, when seized, were the goods of the 
claimant. On the 1st September, J. S. 
paid £30 into court, pursuant to the above 
order, but the sheriff’s officer refused to 
deliver up the horses unless he was paid, 
in addition to his possession money, the 
sum of three guineas, for the keep of the 
horses from the 27th August to the 1st 
September. The feigned issue remained 
untried, 
Temple showed cause.—A sheriff is en- 
titled to the costs of the keep of cattle 
which he has taken in execution. [Alder- 
son, B.—If he takes the cattle of a third 
party, he has no right to detain them until 
he is paid for their keep.] It is not yet 
determined to whom the horses belong. 
Pollock, C. B—The sheriff has been or- 
ered to deliver back the goods to the 
claimant, and he must do so.] He had 
lawful possession of the horses, and con- 
sequently a lien for their keep in addition 
to his possession money. [Alderson, B— 





He can have no lien, for the order directs 
him to give up the horses on receiving 
possession money.| 

Atkinson, in support of the rule-—The 
sheriff gained no property in the horses, 
as against the owner, and consequently 
was under no obligation to feed them. If 
the horses had died for want of food, the 
sheriff would not have been liable, as it 
was the owner’s duty to keep them. The 
term “possession money,” has a certain 
definite meaning, and does not include the 
keep of animals taken in execution. [Pol- 
lock, C. B—The master reports to us that 
he should have allowed this charge under 
the following head, in the table of fees 
made in pursuance of the 1 Vict. c. 55, 
“For any duty not herein provided for, 
such sum as one of the masters of the 
Court of Queen’s Bench or Exchequer 
may, upon special application, allow.” 
Under that provision, the sheriff shoul 
have made a special application to the 
court, or a judge, for an allowance of 
these costs. 


Potiock, C. B—The court will ulti- 
mately do justice between the parties, 
when the present issue is disposed of. In 
the mean time the question is, whether a 
sheriff who is ordered to deliver up cattle 
upon being paid “ possession money,” has 
aright to claim, in addition, the keep of 
the cattle. He has no such right. When 
the parties were before the learned judge 
at Chambers, the sheriff might have asked 
to be allowed these expenses, and if the 
judge thought it right he would have or- 
dered accordingly. 

The rule must be absolute, with costs. 


GREEN V. PRICE. 


RESTRAINT OF TRADE—LIQUIDATED DAM- 
AGES. 


A party covenanted not to carry on trade in Lon- 
don or Westminster, or within the distance of 
six hundred miles from the same respectively. 
and, for the observance thereof, bound himself 
in the sum of £5,000, as by way of liquidated 
damages, and not of penalty. In an action 
brought for a breach of this covenant, by carry- 
ing on trade in Losdon: Held, that the judge 
had rightly directed the jury, that the parties 
had fixed the amount of damages for themselves 
at £5,000. 
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In this case the defendant had covenant- 
ed, by deed, not to carry on the trade or 
business of a perfumer, toyman and hair 
merchant, or any other business lately 
carried on in copartnership by him and 
the deceased, of whom the plaintiff was 
executor, within the cities of London and 
Westminster, 07 within the distance of six 
hundred miles from the same respectively. 
For the observance of this covenant, the 
defendant bound himself, &c., in the sum 
of £5,000, as by way of liquidated dam- 
ages, and not of penalty; and this action 
was brought for an alleged breach in Lon- 
don. 

The court having held that this breach 
was good in law, although the rest of the 
covenant, not to practice within six hun- 
dred miles of the metropolis, was void as 
an unreasonable restraint of trade; a writ 
of inquiry, to assess the damages on this 
breach, came on to be executed before 
Pollock, C. B., who told the jury that the 
parties had, by this deed, fixed the amount 
of damages for themselves at £5,000, and 
he directed them to find their verdict for 
that amount; which they did accord- 


ingly. 


Jervis now moved for a rule to set aside 
the assessment of damages, on the ground 
of misdirection. The words “ liquidated 
damages,” in this deed, must be construed 
as meaning “ by way of penalty,” as was 
done by the courts in the cases of Kemble 
v. Farren, 6 Bing. 141, Boys v. Ancell, 
5 Bing. N. C. 360, and Astley v. Weldon, 
2 B. & P. 346. Where, indeed, the cove- 
nant is to do one particular thing, the 
words “ liquidated damages” will be con- 
strued in their ordinary sense; but it is 
different where the covenant is to do sev- 
eral things, the damages resulting from 
the breach of each of which must neces- 
sarily vary in amount. [Alderson, B.— 
Can you distinguish this case from Raw- 
linson v. Clark¢*| It is distinguishable 
in this : that as the court has already held, 


* That was a motion similar to the present one, 
in an action brought against a surgeon and apothe- 
cary, who had entered into a covenant not to prac- 
tice within certain limits. The case was moved 
by Crowder, and the rule refused on that point. 
The cases of Kemble v. Farren, 6 Bing. 14, Davies 
v. Penton, 6 B. & C. 216, Reilly v. Jones, 1 Bing. 
302, Boys v. Ancell, 5 Bing. N. C. 630, Barton v. 
Glover, Holt N. P. c. 43, were referred to. 





on the authority of Mallan v. May, 11 
Mee. & W. 653, that one of the stipula- 
tions in this deed was void, as being 
against law, the same amount of damages 
cannot now be recoverable for a breach 
of a part, which the deed has fixed as the 
compensation for a breach of the whole. 


Pottock, C. B.—No rule ought to be 
granted in this case. The only founda- 
tion of the argument of the defendant’s 
counsel is, that the covenant in this deed 
extends to a wider space than the court 
think the law will permit. But I certain- 
ly cannot distinguish this case from that 
of Rawlinson v. Clark, which has been re- 
ferred to. 


Parke, B., concurred in the opinion 
expressed by the Lord Chief Baron. 


Atperson, B.—I take the rule to be 
clearly this: where there are several stip- 
ulations in a deed, the damages resulting 
from the breach of some of which must, 
from the very nature of the stipulations, 
be unliquidated, and of the others liqui- 
dated; and there is a general statement 
at the end, that, in the event of any breach 
of the provisions of the instrument, a cer- 
tain sum shall be recoverable as liqui- 
dated damages—the court will construe 
it as a penalty, on the ground that that 
which is described as liquidated damages 
was not, in reality, meant to be such. But 
where ail the stipulations are of such a 
nature that the resulting damage from a 
breach of each one would necessarily be 
unliquidated, and the parties insert the 
general stipulation, that, for any breach 
of the contract, “liquidated damages” 
are to be recovered; there the words “li- 
quidated damages” are to be taken in 
their ordinary sense, and construed as go- 
verning all the preceding clauses: It is 
quite impossible to distinguish the present 
case from that of Rawlins v. Clark, which 
was before us yesterday. If we grant a 
rule in this case, we must certainly give 
Mr. Crowder his rule in that also. 


Ro.re, B.—I am of the same opinion. 
We could not decide otherwise, without 
saying that it is unlawful for parties to 
agree beforehand that a specified sum 
shall be payable by way of damages. 

Rule refused. 
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